BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and
Petition to Revoke Probation Against

BROWNELL HILLIARD PAYNE, M.D. Case No. 800-2017-033918

Physician's and Surgeon's
- Certificate No. A26350

Respondent

)

1)
)
)
)
)
)
)
)
)
)

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby
adopted as the Decision and Order of the Medical Board of California, Department
of Consumer Affairs, State of California. _

This Decision shall become effective at 5:00 p.m. on November 9, 2018.

IT IS SO ORDERED: October 11, 2018.

: ME}D.CAL BOARD OF CALIFORNIA

" Panel B
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XAVIER BECERRA

Attorney General of California

E. A.JONES III

Supervising Deputy Attorney General

BENETH A. BROWNE

Deputy Attorney General

State Bar No. 202679
California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 269-6501
Facsimile: (213) 897-9395

Attorneys for Complainant ’

BEFORE THE _
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | Case No. 800-2017-033918
Revoke Probation Against:

. OAH No. 2018030333
BROWNELL HILLIARD PAYNE, M.D.

5118 Showboat Lane STIPULATED SETTLEMENT AND
Culver City, CA 90230 DISCIPLINARY ORDER

Physician's and Surgeon's Certificate No. A
26350,

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:
PARTIES

1. . Kimberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board
of California (Board). She brought this action solely in her official capacity and is represented in
this matter by Xavier Becerra, Attorney General of the State of .Ca.lifornia, by Beneth A. Browne,
Deputy Attorney General.
V 2. Respondent Brownell Hilliard Payne, M.D., is reprgsenting himself in this proceeding
and has chosen not to exercise his right to be represented by counsel.

3. Onor about October 25, 1974, the Board issued Physician's and Surgéon's Certiﬁcaté
No. A 26350 to Brownell Hiiliard Payne, M.D. (Respondent). The Physician's and Surgeon's
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Certificate was in full force and effect at all times relevant to the charges brought in Accusation

- and Petition to Revoke Probation No. 800-2017-033918, and will expire on August 31, 2018,

unless renewed. -

JURISDICTION

4. Accusation and Petition to Revoke Probation No. 800-2017-033918 was filed before -
the Board, and is currently pending against Respondent. The Accusation and Petition to Revoke

Probation and all other statutorily required documents were properly served on Respondent on

‘January 2, 2018. Respondent timely filed his Notice of Defense contesting the Accusation and

Petition to Revoke Probation. ‘
5. A copy of Accusation and Petition to Revoke Probation No. 800-2017-033918 is
attached as exhibit A and incorporated herein by reference.

ADVISEMENT AND WAIVERS

6.  Respondent has.carefully read, and understands the charges and allegations in
Accusation and Petition to Revoke Probation No. 800-2017-033918. Respondent has aleo ,
carefully read, and understands the effects of this Stipulated Settlement and Disciplinary Order.

7.  Respondent is fully aware of his legal rights rn this matter, including the right to a
hearing on the charges and allegations in the Accusation and Petition to Revoke Probation; the
right to be represented by counsel at his own expense; the right to confront and cross-examine the
witnesses against him; the right to present evidence and to testify on his own behalf; the right to -
the issuance of subpeenas t.o compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Aet and other applicable laws.

8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set 'forth above.

| CULPABILITY

9.  Respondent admits the truth of the charges and allegations contained in Accusation
and Petition to Revoke Probation No. 800-2017-033918 and that he has thereby subjected his}

license to disciplinary action.

STIPULATED SETTLEMENT (800-2017-03391 8)
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10.  For the purpose of resolving the Accusation and Petition to Revoke Probation without
the expense and uncertainty of further proceedings, Respondent agrees that, at a hearing,

Complainant could establish a factual basis for the charges-in the Accusation and Petition to

Revoke Probation, and that Respondent hereby gives up his right to contest those charges.

11. Respondent agrees that his Physician's and Surgeon's Certificate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the-
Disciplinafy Order below. |

CIRCUMSTANCES IN MITIGATION

12.  Except for completion of payment of probation monitoring costs, Respondent
successfully completed his probationary period. Respondent is admitting responsibility at an
early stage in the proceedings.

CONTINGENCY

13. This stipulation sﬁall be subject to approval by the Medical Board of California.
Respondent understands and agrees that counsel for Complainant and the staff of the Medical
Board of California may communicate directly With the Board regarding this stipulation and
settlement, without notice to or participaﬂon by Respondent. By signing the stipulation,
Responderit understands and agrees that he may not withdraw his agreement or seek to rescind the
stipulatiori. prior to the time the Board cbnsiders and acts upon it. If the Board fails to adopt this
stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary Order shall be of
no force or effect, except for this paragraph, it shall be inadmissible in any legal action between
the parties, and the Board shall not be' disquaiiﬁed from further action by having considered this -
matter. | _

14. The parties understand and agreé that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile
signatures thereto, shall have the same force and effect as the ériginals.

15, In consideration of the foregoing admissions and stipulat‘ions, the parties agree that
the Béard may, without further notice or formal procéeding, issue and enter the following

Disciplinary Order:

STIPULATED SETTLEMENT (800-2017-033918)
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DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician's and Surgeon's Certiﬁcdte No. A 26350 issued
to Respondent Brownell Hilliard Payne, M.D. is revoked. However, the revocation is stayed and

Respondent is placed on probation for two (2) years on the following terms and conditions.

. STANDARD STAY ORDER. However, revocation stayed and Respondent is placed |
on probation for two years upon the following terms and conditions. |

2. COMPLETION OF PAYMENT OF OUTSTANDING PROBATION

MONITORING COSTS. Respondent shall complete payment of currently outstanding probation

monitoring costs estimated at a total of $24,09O not later than 90 calendar days prlor to the
completion of probaﬁon. Respondent shall pay a minimum of $1 ,200 per month toward the .
outstanding probation monitoring costs.

3. NOTIFICATION. Within seven (7) days of the effective date of this Decision, the

: Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the

Chief Executive Officer at every hospital where privileges or mernbership are extended 'po
Respondent at any other fac1hty where Respondent engages in the practlce of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chief
Executive Officer at every insurance carrier which extends malpractice insurance coverage to

Respondent. Respondent shall submit proof of compliance to the Board or its designee within 15

calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance carrier.

4, SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED PRACTICE
NURSES. During probation, Respondent is prohibited from supervising physician assistants and

advanced practice nurses.

5.  OBEY ALL LAWS. Respondent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court

ordered criminal probation, payments, and other orders.

6. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been

4
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compliance with all the conditions of probdtion.
Rcspondent shall submit quarterly declarations not later than 10 calendar days after the end

of the preceding quairter.

7. GENERAL PROBATION REQUIREMENTS,

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit. |

Address Changes

Respondent shall, at all times, keep the Board informed of .'Respondent’s busingss nnd
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in Writing to the Board or its designee. Under no

circumstances shall a post office box serve as an address of record, except as allowed by Business

and Professions Code section 2021(b).

vPlace of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or patien‘p"s place
of residence, unless the patient resides in a skilled nursing.facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s
license.

Travel or Residence Outside California

Respondent shall immediately inform the Board or its designee, in writing, of travel to any -
areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty-
(30) calendar days.

In the event Respondent should leave the State of California to reside or to practice -
Respondent shall notify the Board or its designee in writing '30 calendar days prior to the dates of .
departure and return. | |

8. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the

- 5
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probation unit office, with or without prior notice throughbut the term of probation.

9. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent.is not practicing medicine as, defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct
patient care, clinical activity or teaching, or other activity as apfnrove_d by the Board. If
Respondent resides in California and is considered to be in non-practice, Respondent shaﬂ
comply with all terms and conditions of probation. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non-
practice and does not relieve Respondent from complying with all the terms and conditions of
probation. Practicing medicine in another state of the United States or Federal jurisdiction while
on probation with the medical licensing authority of that state ér jurisdiction shall not be
considered non-practice. A Board-ordered suspension of practice shall not be considered as a
period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
months, Respondent‘shall successfully complete the Federation of State Medical Boards’ Special
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of medicine.

Respondent’s period of non-practice while on probation shal'l not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondent residing outside of California will relieve
Respondent of the responsibility to comply with the probationary.terms and conditions with the
exception of this condition and the following terms and conditions of probation: Obey All Laws;
General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or
Controlled Substances; and Biological Fluid Testing.

- 10. COMPLETION OF PROBATION. Respondent shall comply with all financial

6
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obligations except as referenced in paragraph 2 above (e.g., restitution, probation costs) not later

_than 120 calendar days prior to the completion of probation. Upon successful completion of

probation, Respondent’s certificate shall be fully restored.
11. VIOLATION OF PROBATION. Failure to fully comply with any term or condition

of probation is a violation of probation. If Respondent violates probation in any respect, the
Board, after giving Respondent notice and the opportunity to be heard, may revoke probation and
carry out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke
Probation, or an Interim Suspension Order is filed against Respondent during probation, the
Board shall Ahave continﬁing jurisdiction until the matter is final, and the period of probation shall
be extended until the métter is final.

12. LICENSE SURRENDER. Following the effective date of this Decision, if

Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy
the terms aﬁd conditions of probation, Respondenf may request to surrender his or her license.
The Board reserves the right tb evaluate Respbndent’s request and to exercise its discretion in
determining whether or not to grant the request, or to take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall within 15 calendar days deliver Reépondent’s wallet and wall certiﬁcafe to thé Board or its
designée and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditions of probation._ . If Respondent re-applies for a medical license, the |

application shall be treated as a petition for reinstatement of a revoked certificate.

13. PROBATION MONITORING COSTS. Respondent shall pay the costs associated
with probation,mdnitoring each and every year of probation, as designated by the Board, whicﬁ
may be adjusted on an aﬁnual basis. Such costs shall be payable to the Medical Board of
California and delivered to the Board or its designee no later than J anuary 31 of each calendar

year.

ACCEPTANCE

I have carefully read the Stipulated Settlement and Disciplinary Order. I understand the

stipulation and the effect it will have on my Physician's and Surgedn's'Certiﬁcate. I enter into-

7
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1 || this Stipnlated Settlement and Disciplinary Order voluntarity, knowingly, and intelligently, and

2 | agree to be bound by the Decision and Order of the Medical Board of CalifOrnia)

3 Aprif 30 20/ @ﬂﬁ#//

4 DATED: nl 3 20

BROWNELL HILLIARD PAYNE, MtD

5 Respondent

6

7 ENDORSEMENT.

8 The foregoing Stipulated Settlement and Disciplinary Oxder is hereby respectfully

9 || submitted for consideration by the Medical Board of California. '
10 || Dated: Rvgust 4, 2018 Respectfully submitted,
11 ' XAVIER BECERRA

Attorney General of California
12 E. A. JONES IIT
13 Supervising Deputy Attarney General
14 Bereth £ Brow e
15 BENETH A. BROWNE
~ Deputy Attorney General
16 Attorneys for Complainant
17
18
19 | LA2017506274
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- Culver City, CA 90230

FILED

' - STATE OF CALIFORNIA
XAVIER BECERRA : MEDICAL BOARD OF CALIFORNIA
Attorney General of California ' SACRAMENTOAlnuary 2. 2018
E. A. Jongs II BY_ Kby Fitzidider’ ANALYST
Supervising Deputy Attorney General _ A :

BENETH A. BROWNE

- Deputy Attorney General

State Bar No. 202679 |
California Department of Justice | -
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213) 269-6501
Facsimile: (213) 897-9395

Attorneys for Complainant

. BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
\ :

In'the Matter of the Accusation and Petitionto | Case No. 800-2017-033918
Revoke Probation Against: _
' ACCUSATION
Brownell Hilliard Payne, M.D. , : -
5118 Showboat Lane - and

. _ PETITION TO REVOKE PROBATION
Physician's and Surgeon's Certificate ' : '

No. A 26350, |
\ Respondent.
Complainant alleges: _
PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this Accusation and Petition to Revoke
Probation solely in her official capacity as_ihé Executive Directof of the Medical Board of
Californiz; Départment of Consumer Affairs (Board)

2. Onor about October 25, 1974, the Medical Board 1ssued Physwlan s and Surgcon ] |
Certificate Number A 26350 to Brownell Hilliard Payne, M.D. (Respondent), Thc Physician's
and Surgeon's Certificate was in full force and effect at all times relevant to the charges brought
herein and will expire on August 31, 2018, unless renewed. .
3. Inaprior disciplinary action entitled "In the Matter of Accusation Against Brownell

H. Payne, M.D.," Case No. 06-2006-1 74257, the»Medidal Board of California issued a decision,
' 1

(BROWNELL HILLIARD PAYNE, M.D.) ACCUSATION and PETITION to REVOKE PROBATION NO. 800-2017-03391
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effective May 15, 2009 (the “2009 Decision™), in which ‘éhe-Physician's and Surgeon's Certificate |
of Respondent was revoked. However, the revocation was stayed and Respondent 'was placed on
probation fo? a period of five (5) years with certain terms and conditions.

4.  Inaseparate disciplinary action entitled "In the Petition to Revoke P-robatz'on Against
Brownell Payne, M.D.," Case No. D1-2006-!1_74257, the Medical Board of California issued a
decision, effective December 3, 2010 (the “2010 Decision™), in which Respondent’s length of
probation stated in fhe 2009 Decision was increased from five (5) years to six (6) years, with all
other terms and conditions of the 2009 Decision continuing to apply ﬁn’til termination of the six
(6) year probationary period. Respbndent was also ordered to comﬁlete the PACE Clinical
Training Program within six (6) months of theweffective date of the 2010 Decision.

5. . Onor aboyt March 21, 20_13, ih a disciplinary action entitled In the Matter of the
Accusation and Pefition to Revoke Probation Against Brownell Hilliard Payne, M.D. before the
Medical Board Iof California, in Case Number D2-2006-174257, Respondent's license was
revoked, the revocation stayed, and Respondent was placed on continued probation for the

sustained allegation of a probation violation relating to his failure to successfully complete a

- clinical training program and Respondent was required to comply with the terms and conditions

set forth in the 2009 Decision and the 2010 Decision, referenced above. The March 21, 2013,
Decision and Order of the Board in Case Number D2-2006-174257 is attached as Exhibit A to
this pleading and incorpérated here as if fully set forth.

JURISDICTION

6.  This Accusation and Petition to Revoke Probation is brought before the Board, under
the authority-of the following laws. - All section references are to the Business and Professions
Code unless otherwise indicated. |

7. Section 2004 of the Code states:

“The board shall have the respop.sibilif;y for the following:

“(a) The enforcement of the disciplinary and criminal provisions of the Medical Practice
Act,

“(b) The administration and hearing of disciplinary actions. .

2
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action taken in relation to discipline as the Board deems proper.

“(c) Carrying out disciplinary actions appropriate to ﬁﬂdings made by a panel or an
administrative law judge.
- *“(d) Suspending, revoking, or otherwise limiting certificates after the conclusion of
disciplinary actions.
| ““(e) Reviewing the quality of medicél pyacticé darfied out by physician and surgeoh_'
certificate holders under the jurisdiction of the board. | | |
(D) Approving undergraduate and graduate medical education programs.

“(g) Approving clinical clerkship and special pro gralns and hospitals for the programs in

() Issﬁing licenses and certificates under the beard's jurisdiction.
| “(i) Administering the board's céntinuing medical education program.”
8.  Section 2227 of the Code provides that a licensee who is found guilty under the
Medical Practice Act méy have his or her license revoked, suspended for a period not to exceed

one year, placed on probation and required to pay the costs of probation monitoring, or such other

9. Section 2234 of the Code, states:

“The board shall take action against any iiCensee- who is charged with unprofessional '
conduct. In addition fo other provisiohs of this article, unprofessional conduct includes, but is not
limited to, the following:

“(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of] or conspiring to violate any provision of this chapter. ' |

“(b) Gross negligence. | . ‘ N

“(c) Repeated negligent acts. To be repeated, there must be two or more ﬁegﬁgent acts or
omissions. An initial.negligent act or omission followed by a separate and distinct depé.rture from
the applicable standard of care shall constitute repeated negligent acts. |

“(1) An initial negligent diagnosis followed by an act or omission medically appropriate
for that negligent diagnosis of the patient shall constitute a single negligent act..

. *(2) When the standard of care requires a change in the diagnosis, act, or omission that

3
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constitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in treatment, and .the licensee's conduct dépaﬂs from the
applicable standard of cére, each depaﬁure‘ constitutes a separate and di.stinét breach of the
standard of care. |
i ' “(d) Incompetence. t
“(é) The commission of any act involving dishonesty or corruption which is sﬁbstantially
related to the qualifications, functions, or duties of a physician and surgeon. |
“(f) Any action or conducf which would have warranted the denial of a certificate,

“(g) The practice of medicine from this state into another state or coﬁntry without meeting

| the legal requirements of that state or country for the practice of medicine. Section 2314 shall not

apply to thisﬂ subdivision. This subdivision shall become operative upon the implementation of
the proposed registration program described in Section 2052.5. |

“(h) The repeated failure by.a certificate holder, in the absence of good cause, to attend and
bartlclpate in an 1nterv1ew by the board. This subd1v1s10n shall only apply to a certificate holder
who is the subject of an mvesugauon by the board ”

10. The probation term extended by the March 21, 2013, Decision remains in effect due
to Respohdeht’s'failme to cdmply with the coﬁdi‘tions of probation (Condition 27) as will be set
forth infra. _

FIRST CAUSE FOR DISCIPLINE

(Unprofessional'Conduct) :

11. Respondent Brownell Hilliard Payne, MD is subj c*;ct to disciplinary action under
section 2234 of the Code in that he engaged in unprofessional conduct when he violated terms
and conditions of probation set :forﬁ in the March 21, 2013, Decision anci Order of the Board in
Case Number D2-2006-174257. The circumgtances are as follows:

12. Reébondent failed to comply with Condition 30 of the March 21, 2013, Decision ari_d
Order of the Board in Case Number D2—2'006~174257, which obligated him to pay the costs
associated with probation monitoring each and every year of probation.. Respondent is arrears to
oy

4
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the Board $25,986.19 in probation monitoring costs for 2011, 2012, 2013, 2014, 2015, 2016 and

2017.

13.  Respondent failed to comply with an April 25, 2017, Citation Order which fined him

$350.00 fqr failing by March 17, 2017, to make outstanding payments in the amount of §7 ,600.00

pursuant to! a June 30, 2016, payment plan. Respondent has failed 10 pay the $350.00 fine.

14. Respondent failed to comply with Condition 27 of the March 21, 2013, Decision and
Order of the Board in Case Number D2-2006-174257, which obligated him to comply with all-
financial obligations 120 calendar days prior to completion of probation. Respondent’s probation
was to end on September 2, 2017, Respondent’é lﬁrobation is currently tolled pursuant to
Condition 27+0f the March 21, 2013, Decision and Order of the Board in Case Number D2-2006- |
174257. Resr;)ondent has outstanding financial obligations due to the Board iri the sum of
$26,336.95.

FIRST CAUSE FOR REVOCATION OF PROBATION
| (Probation Monitoring Costs)

15. At all times after the effective date of the March 21, 2013, Decision and Order of the
Board in Case Number D2-2006-174257,.Condition 30 stated:

- “Each and every year of probation, Respondent shall pay the costs associated with
probaﬁon monitoring, as designated by the Board. The costs are presently $3,173.00 but may be
adjusted on an annual basis. Such costs shall be payable to the Medical Board of California and
delivered to the Board or its designee no later than January 31 of each caléndar year. Failure to
pay costs within 30 days of the due date is a violation of probation.”

16. Respondent's probation is subject to revocation because he failed to comply with
Probation Condition 30 of the March 21, 2013, Decision and Order of the Board in Case Number
D2-2006-174257, referenced above. The facts and circumstanees regarding this violation are as
follows: | ‘

17. Respondent :failed to pay $2,973.é4 in probation monitoring costs for 2011.
Respondent failed to pay $4,098.00 in probation monitoring costs for 2012. Respondent failed to
pay $4,080.00 in probation monitoring costs for 2013. Respbndent failed to pay $4,029.00 in

.5
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probation monitoring costs for 2014. Respondent failed to pay $4,1>06.00 in probation monitoring

costs for 2015. Respondent failed to p‘ay $3,667.00 in probation monitor_ing costs for 2016.

Respondent failed to pay $3.032.95 (prorated) in probation. monitoring costs for 2017.

Respondent’s probation is currently tolled pursuant to Condition 30 of the March 21, 2013,
Decision and Ordér of the Board in Case Number D2-2006-174257 Becauie of his failure to pay
the probation monitoring costs set forth above.,

SECOND CAUSE FOR REVOCATION OF PROBATION

(Completion of Probation)
18. At all times after the effective date of the March 21, 2013, Decision and Order of the
Board in Case Number D2-2006-174257, Cb_ndition 27 stated: =~ o

“Respondent shall comply with all financial obligations (e.g., restitution, probation costs)

- not later than 120 calendar days prior to the completioh of probation. Upon successful

complétion of probation, respondent’s certificate shall be fully restored.”
19. Responcient’s probation is subject to revocation because he failed to cdmply with

Probation Condition 27 of the March 21, 2013, Decision and Order of the Board in Case Number

- D2-2006-174257, referenced above. The facts and circumstances regm'ding this violation are as -

follows:

20 Respondent failed to comply with all financial obligations 120 calendar days pr101 to
completlon of proba‘uon Respondent’s probation was to end on September 2,2017, but is tolled
pursuant to Conditions 27 of the DCCISIOIl and Order of the Board in Case Number D2-2006-
174257. Respondent has outsténdirlg financial obligations due to the Board in the sum of
$26,336.95. o

DISCIPLINARY CONSIDERATIONS

21. To (ietermine the degree of discipline, if any, to be imposed on Respondent Brownell
Hilliard Payne, M.D., Complamant alleges that on or about March 21, 2013, in a prior

disciplinary action entitled In the Matter of the [F irst Amended] Accusation and Petition to -

‘Revoke Probation Against Brownell H. Payne, M.D, before the Medical Board of California, in

Case Number D2-2006-174257, Respondent's license was revoked, the revocation stayed, and

6
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Respondent was placed on probation for the sustained allegation of & pr_obé’cioﬁ violation relating
to his failure to successfully complete a clinical training program. That decision is now final and
is incorporated by reference as if fully set forth herein.

22.  On or about February 9, 2011, an interim order of suspension was issued, suspending
Respondent's license and im February 24, 2011, the suspension ofder was upheld. |

23. To determine the degree of discipline, if any, to be ﬁnposed on Respondent Brownell

HiHiard_dene, M.D., Complainant alleges that on or about December 3, 2010, in a prior

_disciplinary action entitled In the Matter of the Petition to Revoke Probation Against Brownell

Payne, M.D. before the Medical Board of California, in Case Number D1-2006-174257,
Respondent's 5-year probatignary period was ex’_c_endeci toa _fotal of 6 years, Respondent was
required to successfully complete the clinical practice pfogra.m within 6 months, and all other |
terms and conditions of probation continued to apply. The Petition to Revoke i?robation had
alleged that Respondent violated conditions of his probation requiring him to have a practice
monitor, complete and pay for a psychiatric examination and to successfully complete a clinical
training program. | |

24. To determine the degree of discipline, if any, to be imposed on Respondent Brownell
Hilliard Payne, M.D., Complainant alleges that on or about May 15, 2009, in a prior disciplinary
action entitled In the Matter of the Accusation Against Brownell H. Payne, M.D. before the

Medical Board of California, in Case Number 06-2006-174257, Respondent;s _lioense was

revoked, the revocation was stayed, and Respondent was placed on probation for five years,

including sixty days of suspension, and various terms and conditions including a successful
completion of a clirﬁcal training program, a practice monitor and a psychiatric evaluétion. Causes
for discipline had included gross negligence, incompetence, dishonest acts and failure to maintain
adequate and accurate medical records. The accusation had alleged facts and circumstances of
Respondent’s role as an aﬁesthesiolo gist for a surgery that led-to the patient’s death and for
Respondent’s sﬁbéequent dishonesty regarding his role.

Spéciﬁcally, at an outpatient surgety center on October 22, 2003, Respondent administered
a sedative hypnotic, antibiotic, general anesthetic and paralytic agent for a patient undergoing a

7
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‘mask and to administer medication to reverse the paralytic agent.

Hilliard Payne, M.D., Complainant alleges that on or about April 5, 1993, in a-prior disciplinary

- had not.

/1]
| /11
vy

septoplasty and turbinate reduction surgery. Five minutes after administeririg the pafaiytic agent, |
for 10 minutes, Respondeﬂt made 911 uﬁsuccessful attempts to ventilate the patient with direct
laryngoscopy and orotracheal intubation rather than with a laryngeal mask. Responcient admitted
at a deposition under oéth that he had not attempted to initiate an airway with a laryngeal mask
and he had not attempted to initiaie .ph_armacolo,gical reversal of the muscle relaxant but |
subsequently at his physician interview with Medical Board invés‘tiéators, Respondent explicitly

and repeatedly reversed his prior testimony and asserted that he had attempted to use a laryngeal
25. To determine the degree of discipline, if any, to bé imposed on Respondent Brownell

action entitled In the Matter of the Accusation Zgairfzst. quwnell H. Payne, M. D. before the
M;edical Board of California, in Case Number D-3678, Respondent's license was revoked, the
_revocatioﬁ stayed, and Respondent was placed on probation for five years of probation requiring
various terms and conditions including 30 days of suspension, an ethics course, a practice monitor
over Respondent’s Billings to Medi-Cal, successful complétion of an oral clinical examination in
anesthesiology and a community service program requiring Respondent t6 provide_‘free medical
services at a community or charity foundation or agency for a minimum of 240 hours. -Causes fbr
discipline. against Respondent had included dishonest acts, conviction of a substantially related
crime, and knowingly presenting, preparing, making or subscribing to false dr fraudulent
insurance claims related to the practice of medicine. Speciﬁcally, Respondent had been convicted
of'misdemeanor grand thefl and had knbwingly pre.éented false claims for reimbursement from
Medi-Cal for almost one year by claiming that he had supervised a number of certified registered

nurse anesthetists at two women’s medical clinics during surgical procedures, when, in fact, he

Iy
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,

- and that following the hea.ring, the Medical Board of California issue a decision:

1. Revokmg or suspending Physician's and Surgeon s Ceruﬁcate Number A 26350
issued to Brownell Hilliard Payne, M.D.; i

2. Revoking the probation that was granted by the Medical Board of California in the
Decision and Order in Case Number D2-2006-174257 and imposing the disciplinary order that
was stayed thereby r¢voking Physician's and Surgeon's Certificate Number A 26350 issued to
Brownell Hillia.rd Payne, M.D.;

3. Revoking, suspending or denying approval of Brownell Hilliard Payne, M.D.'s
authorify to supervise physician assisfcanté and advanced practice nurses;

4. Orderir'lg Brownell Hilliard Payne, M.D., if placed on probation, to pay the Board the
costs of probation monitoring, including all outstanding financial obligations under the March 21,
2013, Decision and Order of the Board in Case Number D2-2006-174257; and

5. Taking such other and further action as deemed necessary and proper.

DATED: January 2, 2018 /[) VM/AM/ % /////{/9/
KIMBERLY KARCHMEYER //
Executive Diréttor
Medical Board of California
Department of Consumer Affairs
State of California
Complainant

LA2017506274
62571665.docx
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EXHIBIT A

February 19, 2013 Decision and Order
D2-2006-174257




BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation & )
Petition to Revoke Probation Against: )
)
: )
Brownell H. Payne, M.D. ) - Case No. D2-2006-174257 4
. : )
Physician's and Surgeon's )
Certificate No. A26350 )
_ ) '
. Resyondent ) N

DECISION

The attached Stipulated Settlement and Discip_linary Order is hereby adopted as
the Decision and Order of the Medical Board of California, Department of Consumer
Affairs, State of California.

‘This Decision shall become effective at 5:00 p.m. on March 21, 2013.

IT IS SO ORDERED: February 19, 2013.

MEDICAL BOARD OF CALIFORNIA

T -~

~ . 5
Regina%’é LowiM.é., Chair .

Panel B’



KAMALA D, HARRIS

Attorney General of California

ROBERT McKIM BELL

Supervising Deputy jf\ttorney General

TANN. TRAN

Deputy Attorney General

State Bar No. 197775
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
Telephone: (213).897-6793
Facsimile: (213) 897-9395

Attorneys for Complainant -

: BEFORE THE -
MEDICAL BOARD OF CALIFORNIA
YDEPARTMENT OF CONSUMER AFFAIRS . .. LY
-STATE OF CALIFORNIA

In the Matter of the Accusation & Petition to Case No., D2-2006-174257
Revoke Probation Against:

BROWNELL H. PAYNE, M.D.

OAH No. 2011030899

5118 Showboat Lane - | STIPULATED SETTLEMENT AND
Culver City, CA 90230 .
Physician and Surgeon's Certificate No, A DISCIPLINARY ORDER
26350
Respondent,

P

-t
1y
4 .

IT IS HEREBY s.'nyfgLATED AND AGREED by and between the parties to the above-
entitled‘ proceedings that tine f.ollowing rﬁatters are true:
| e PARTIES
1. Linda K. Whitney (Complainém) is the Executive Director of the Medical Board of

California. She brought this action solely in her official capacity and is represented in this'matter

' by Kamala D. Harris, Attorney General of the State of California, by Tan N. Tran, Deputy

- Attorney General.

2. Respondent BROWNELL H. PAYNE, M.D. (Respondent) is represented in this

proceeding by attorney George L. Mallory, Jr., whose address is: 1925 Century Park East, Suite -

12000, Los Angeles, CA 90067-2701.

N STIPULATED SETTLEMENT (D2-2006-174257)
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3. Onorabout October 25, 1974, the Medical Board of California iss;ued Physician and
Surgeon's Certificate No. A 26350 to Brownell H, Payne, M.D. ('Respondent). The Physician's
and Surgeon's Certificate wajs in full force and effect at all times relevant to the charges broLéht
in Accusation & Petition to Revoke Probation No. D2-2006-174257 and will expire on August

31, 2012, unless renewed.

JURISDICTION

4,  OnFebruary 4, 2011, Complainant petitioned, ex parie, for issuance of an Interim
Suspension Order (ISO), sil;é-;:;él:ding" the Ph?sidign’s and Surgeon’s certificate of.ReSpéndént,QOn o
February 24, 2011, Administrative Law Judge Daniel Juarez granted Complainant’s Petition for
an ISQ, which suspended Respondent from practicing medicine, pending a full determination of
Respondent’s ﬂtﬁess to practice medicine, On March 25, 201 1, the parties stif;ulated and agreed
to waive the statutory time limit, pursuant to Government Code Section 11529(f).

5. Accusation & Petition to Revake Probation No. D2-2006-174257 Was filed before the

Medical Board of California (Board), Department of Consumer Affairs, and is currently pending

- against Respondent. The Accusation & Petition to Revoke Probation and all other statutorily

fequircd documents were properly served on Respondent on February 10, 201 1. First Amended
Accusation & Petition to Revoke Probation No. D2-2006-174257 was filed before the Board on
and served on Respondent on or about June 15, 2012. Respondent timelj) filed his Notfce of
Defense contesting the origin} and First ;AmendedACCLasation & Petition to Revoke Probatior}. A
copy of the First Amended»%j&ﬁhéa’cibn & Petitién to Revoke Probation No. D2-2006-174257 is

attached as exhibit A andinc6rporated herein by reference.

ADVISEMENT AND WAIVERS
6.  Respondent has carcfﬁl!y read, fully discussc;d with counsel, and understands thé
charges and allegations in First Amended Accusation & Petition to Revoke Probation No. D2- _
2006-174257. Respondent has also carefully read, fully discussed with counsel, and unders_tands

the effects of this Stipulated Settlement and Disciplinary Order.

STIPULATED SETTLEMENT (D2-2006-174257)
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7. R.éspondent- is f,u}_ly aware of his legal rights in this matter, including the right to a
hearmo on the charges and allegatlons in the First Amended Accusation & Petition to Revoke
Probation; the right to be represented Ly counsel at his own expense; the rlght to confront and
cross-examine the witnesses against him; the right to present evidence and to testify on his own

behalf; the right to the issuance of subpoenas to compel the attendance of witnesses and the

| production of documents; the right to reconsideration and court review of an adverse decision:

' and-all other rights accorded by the California Administrative Procedure Act and other applicable

laws.
§

8. Respondent volunfanly, knowmgly, and mtelhgently waives and gwes up each and
every rlght set forth above.
CULPAEILITY

9. Respondem admits.the truth of each and every charge and alfegatlon in F irst
Amended Accusation & Petmon to’ Rcvoke Proba’non No. D2-2006-174257.

10. Respondent agrees that his Physician and Surgeon's Certificate is subject to discipline
and he agrees to be bound by the Board‘s imposiﬁon of discipline as set forth in the Disciplinary
Order below.

RESERVATION

1. The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Board or other professional licensing agency is
involved, and shall not be admissible in any other criminal or civil proceeding.

CONTINGENCY

12.  This stipulation shall be subject ta approval by the Medical Board of California.
Respondent undeistands and agrees that counsel for Complainant and the staff of the Medical
Board of California may cdt‘dmumcate directly with the Board regarding this stipulation and

settlement without notice toor participation by Rcspondent or his counsel. By signing the

stipulation, Respondent understdnds and agrees that h¢ may not withdraw his agreement or seek

to rescind the stipulation prior to the time the Board considers and acts upon it. [fthe Board fails
to adopt this stipulation as its Decision and Order, the Stipulated Settlement and Disciplinary

3
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Order shall have no force br effect, except for this paragraph, it shall be inadmissible in any fegal

action between the pames aid the Board shall not be dxsquahﬁed from further action by having

considered this matter.

13, The partlcs understand and agree that facsimile copies of this Stipulated Sett!ement

‘and Disciplinary Order, mcludnﬁc facsxmlle signatures thereto shall have the same force and

effect as the originals. -
14, In consideration of the foregoing admissions and stipulations, the parties agree that

the Board may, without furth_er notice or formal proceeding, issue and enter the following
b

Disciplinary Ordér; ~

DISCIPLINARY ORDER

15, lt should be hoted that in a priér disciplinary action entitled "I the Maner of
Acczr.satzon Acramst BrownellH Payne M.D." Case No. 06- ’)006 174257, the Medical Board of |
California issued a decision; effectlve May 15, 2009 (the “2009 Decision™), in whlch the
Physician's and Surgeon's Cemﬁcate of ReSpondent was revoked. However, the revocation was
stayed and Respondent’s wasl piace',d :0n proba’uon fora perlod of five' (5) years with certain terms

1 r‘

and condmons A copy of the 2009 Decision is attached as Exhibit B and is incorporated herein

| by reference.

16. 1t should also be noted thAt in a separate disciplinary action entitied "I the Petition (o
Revoke Probazim"l Against Brownell Payne, M.D,," Case No, D1-2006-174257, Fhe Medical
Board 5fCaIif'ornia issued a decision, ef‘fe&iye December 3, 2010 (the *2010 Decision™, in -
which Respondent’s lengthvof probation stated in the 2009 Decision was increased from five (5)
years to six (0) years, with all other terms and conditions of the 2009 Decision cpntinuiﬁg t0
apply until termination of tge-__:s;_i}‘( (6) year probationary period. Respondent was also ordered t'o
complete the PACE Program w1thm six (6) months of the effective date of the 2010 Decision. A

-\l

copy of the 2010 Decision ls‘_altache_d as Exhibit C and is incorporated herein by reference.

b4 .
Nl LT

4.
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17. IT IS HEREBY ORDERED that Physician"s and Surgepn’s Certificate Number
A2§350 issued to Réspondent érownc]l H. Payne, M.D. is revoked pursuant to the 2009 -an'.d 2010
Dec-isiéns. However, the revocation is stayed and Resaoﬁdent’s probation is extended for two (2)
additional years with the foilowing terms) ;md conditions of probation. The probationary period' 1

begins from the effective date.of this Decision and Order,

18.  ACTUAL SUSP.EN-S.IAON As part of probation, Respondent is suspended from the

practice of medicine subject.ta completion and the recommendation by the Physician and

‘Assessmentand Clinical-Education (PACE) that Respondént can practice-medicine safely.

19. STRUCTURED STUDY REGIME/PACE PROGRAM Respondent must enroll in a

structured study regime and shall successfully complete the PACE Program (Condition 16 of the
2009 Decision) prior to August 1, 2013. No further extensions will be given for completion bf
the PACE Program.

(Condition Precedent)

Respondent shall not engage in the practice of medicine until notified in writing by the

Board or its designee of its determination that Respondent is fit to practice safely.
ALY S N .

20, If Respondren't f‘:ulsto %psureﬁthat proof of successful completion of PACE is received
by the Bo'ard. or its designeééégiqr t(L) 5.:00'p._r.n. of August 1, 2A013, the stay of revocation will
autc'Jmatica]l& be lifted, and Without further hearing, Respdndcnt’s Physician;s and Surgeon’s
Célti'ﬁcate Number A.ZGBSO shall be revoked, effective immediately. After said revocation,
Resp'01.1dem may apply for reinstatement of his revoked certificate upon proof of successful
completion of PACE, notwi'thstanding‘ the waiting ;ieric;d(s) set forth in Business and Professions

Code section 2307.

21. MONITORING - PRACTICE. After successful completion of PACE as outlined in

Condition 19 above, Respondent shall submit to the Board or its designee for prior approval as a

STIPULATED SETTLEMENT (D2-2006-174257)
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entire term of probation.

'

practice monitor(s), the name'and qualifications of one or more licensed physicians and surgeons
whose licenses are valid and in good standing, and who are preferably American Board of

Pbled'ical Specialties (ABMS) certified. A monitor shall have nL prior or current business or

personal relationship with Respondent, or other relationship that could reasonably be expected to

compromise the ability of the monitor to render fair and unbiased reports to the Board, including

but not limited to any form of b'artering,'shall be in Respondent’s field of practice, and must agree

to serve as Respondent’s monitor, Respondent shall pay all monitoring costs.

--%..The Board-or-its designee shall provide the approved -monitgl' with copies of the Decision(s) |~ = -

and Accusation(s), and a-propﬁ;sed monitoring plan. Within 15 calendar days of receipt of the
Decision(s), Accusation(s),.and proposed monitoving'blan, the monitor shall submit a signed
statement that the monitor has,}ir_t:,adltlhe Decision(s) and Accuéation(s), fully undersﬁands the role
of a ﬁ011itor, aﬁd agrees or disagrc'és with the propoéed monitoring plan. If the monitor disagrees
with the propesed monitoring plan, the monitor shall submit a revised monitoring plan with the.
signed statement for approval by the Board or its designee. '

Within 60 calendar days of the effective date of this Decision, and continuing throughout

probation, Respondent’s practice and billing shall be monitored by the approved monitor(s).

.Respondent shall make all records available for immediate inspection and copying on the

-premises by the monitor at all times during business hours and shall retain therecords-for the——-

R IO

If Respondent fails to !Ql_t‘)"gain approval of a monitor within 60 calendar days of the effective
date of this Decision, Respog}g?zjt $|}all receive a notification from the Board or its dcsi‘gnee to
cease the practice of medicine w.ithin three (3) calenda.r days after being so notified. Rcspénde;ﬂ :
shall cease the practice of medicine until a monitér is appl:oved to provide monitoring

responsibility.

STIPULATED SETTLEMENT (D2-2006-174257)
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The monitor(s) shall sybmit a quarterly written report to the Board or its designee which
includes an évaluation of Reg'pgndent’s performance, indicaﬁng whether Resbondent’s practices
are Withii’l the standards of prVa.\ct._iceizof medicine, and whether Respondegnf is practicing mediciné
safely. It shall be the sole responsibility of Respondent to ensure that the'monitor submits the
quarterly written reports to the Board or its designee With'm 10 calendar days after the end of the
preceding quarter, | |

If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
such.resigne‘}tion-or-unavailabili.ty, submit to the Board or its designee, forhprior'approval, the -~
name and qualifications of a replacement honitor who will be assuming that responsibility within
15 calendar days. If Respondent fails to obtain approval of a replacement monitor within 60

calendar days of the resignatict)p] or unavailability of the monitor, Respondent shall receive a
121

" notification from the Board or its designee to cease the practice of medicine within three (3)

N

calendar days after bemgsog"otlﬁed .'Respon_dcnt shall cease the practice of medicine until a
replacement monitor is approx}éd and assumes monitoring responsibility,

In l.ieu of a monitor, Respondent may partiéipat_e in a professional enhancement pfogram
equivalent to the one offered by the Physician Assessment and Clinical Educatiqn Program at the

University of California, San Diego School of Medicine, that includes, at minimum, qﬁarterly

chart review, semi-annual practice assessment, and semi-annual review of professional growth

and education. Respondent shall participate in the professional enhancement program at

Respondent’s expense during the term of probation.

21, All other terms and conditions of the 2009 and 2010 Decisions continue to apply and

will continue to épply until.th.é termination of the entire probationary period. Respondent is
R TI H v

hereby bound by those otherién.ns and conditions of the 2009 and 2010 Decisions.

i
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- ACCEPTANCE
- Ihave carefully read the above Stipulated Settlement and Discipljnary Ordet and have-ﬁxlly

discussed it with my attorney, George L. Mallory, Jt. Iunderstand the stipulation and the effect wt |.
will have on my Physiciar and Surgeon's Certificate. I enter into this Stipulated Eettlement and
Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be bound by the

Decision and Qrder of the Board. )

DATED: /OIQ}’E 20/ 2. /2/{4»&@@/4/ N’Wﬂ,

_ BROWNELL H. PAYNE,M.D. ¢
R Respondent N

Ihav; rcad and fu!ly dmqued with Rcspondent Blowneﬁ H Paync M D . the terms and B
conditions and other matters conta(ned in the above ‘?txpulated Settlement and Disciplinary Order,
I approve its foem and content, A |

]
DATED:  Deetunhec 10,2017 /_// |
' - Geofge L. Malloty, Jr. )

Attorney for Respondent

ENDORSEMENT
The foregoing Stipulated Settlement and Disciplinary Otder is hereby|respectiully

submitted for consideration by the Board.

Dated: December _{@, 2012 . : Respectfully submitted,

i
KanmarAD. HARRIS |
Attommey General of Cah{‘omxa
ROBERT McK v BELL |
Supetwsmg Deputy Ah‘.omcv General

TaNN, TRAN ;

Deputy Attorney Genefal .
Attorneys for Complamanz

cQUN
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. , : STATE OF CALIFORNIA -
KAMALAD HARRIS MEDICAL BOARD OF GALIFORNIA
Attorney General of California SACRAMENTO. ~Juat 1§~ 20 |2
ROBERT MCKIM BELL Bt VL 0 ANALYST
Supervising Deputy Attomey Genetal ' BY l (Ao NA
TAN N, TRAN : . - l
Deputy Attorney General . ‘ :

State Bar Na. 197775

California Department of Justice
300 South Spring Street, Suite 1702
Los Angeles, CA 900]3
Telephone: (213) 8976793
Facsumile: (213) 897-9395

Attorneys jor Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS - -
STATE OF CALIFORNIA :

In the Matter of the First Amended Accusation | Case No, D2-2006-174257

& Petition to Revoke Probation Against,

BROWNELL HILLIARD PAYNE, M.D.

5118 Showboat Lane FIRST AMENDED ACCUSATION &

| herein and will expire on August 31, 2012, unless renewed.

Culver City, California 90230 : PETITION TO REVOKE PROBATION
Physician's and Surgean's Certificate No. '
A 26350 - .
Respondent. -
Compla.inaﬁt alleges:
PARTIES

1. Linda K. Whitney (Complainant) brings this Petition to Revoke Probation sdlely in
her official capacity as the Executive Director of the Medical Board of Célif'émié., Department of
Consumer Affairs (Board). _ ' ) ‘

2. On or about October 25, 1974, the Medical Board of California issued Physician's and
Surgeon's Certificate nurﬁ_ber A 26350 to Brownell Hilliard Payne, M.D. (Respondent). " The

Physician's and Surgeon's Certificate was in effect at all times relevant to the charges brought

1
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to complete PACB A copy of the 2009 Demsmn 18 attached as Exhibit A and is muorporaied by

|| Decision is attached as Exhibit B and is incorporated by reference.

) requiring an expedited hearing, pursuant to Government Code Sect\on 11529(1), to enable, inter

3. Inadisciplinarg action entitled "In the Matter of Accusation Against Brownell H, -
Payne, M.D.," Case No. 06-2006-174257, the-Medical Board of Califorr'liali.ssued 2 decision, |
effective May 15, 2009 (the “2009 Dec1310n"), in which R\.spo?d\ent’s Physician's and Surgeon s
Certificate was revoked, However, the revocation was stayed and Respondent was placed on

probation for a period of ﬁve (5) years with certain terms and conditions, mcludmn a requirement

reference.

4. Inaseparate disciplinary action entitled "In the Matter of the: Peutlon to Revoke
Probation Against Brownell Payne, M. D.;" Case No,-D1-2006- 17-3-’757 the'Medical Board oF
California issued a decision, effective December3, 2010 (the “201 0 Decision™), in which
Respandent’s 2009 proba’uon was éxtended by one year, and he was again ordered to complete
PACE within six months of the effective date_ of the 2010 Decision. The 2010 Decision also
stated that all othér ié;ms and conditions of the 2009 Decision continued to apply, and that .

Respondent was bound by the terms and conditions of the 2009 Decision. A copy of the 2010

5. Due to Respondent’s failure to pass PACE pursuant to the 2009 and 2010 Decisions,
Accusation & Petition to Revoke Probation No: D2~2606~l74257 was filed before the Medical
Board of California (Board), Department of Consmher Affairs. The Accusation & Petition to
Revoice Probation and all other statutorily required docu‘ments were properly served on
Res'pondent on February 10,2011, Respondent timely filed his Notice of Defense contesting the
Accusa“tion & Petiﬁoil to Revoke Probation. | -

. 6. OnMarch 25, 2011, the parti es stipulated and agreed to waive the statutory time limit

alia, Respondem to study before returning to PACE for reevaluation,

JURISDICTION

7. This First Amended Accusation & Petition to Revoke Pi'obation is brought before the

Medical Board of California (Board), Debaﬁmc—int of Consumer Affairs, under the autho-r'n.y of the

2
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following taws. All section references are to the Business and Professions Code unless otherwise
indicéted. ' |

8. , Section 2234 of fhe. Code states:

"The Division of Medical Quality'shall take action against any licensse who is charged
with unprofessional conduct. In addition to other provisions of this article, unprofessional
conduct includes, but is not limited to, the following: -

“(a) Violating or attempting to violate, direetly or indirec“c]y,'assisting. inor abetting the

violation of, or conspiring to violate any provision of this chapter [Chapter 5, the Medmal
L

"(b) Gross neglig;ence.

"(c) Repeated negligent acts. To be .repeated, there must be two or more negligent aots or
omissions An initia] negligent act or omission followed by a separate and distinct departure from|
the apphcable standard of care shall constitute rep eated neghgent acts,

*(1) Aninitial negligent dlavnosm followed by an act or omission medically anpropnate for
that negligent diagnosis of the patient shall constitute smgle negligent act.

"(2) When the standard of care requires a change in the diagnosis, act, or omission that
constitutes the neghgcnt act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in treatment, and the hcensee s conduct depmts from the

applicable standard of care, each departure constitutes a separate and distinet breach of the

standard of care.
*(d) Incompetence.
"(e) The commission of any act mvolving dishonesty or corruption which is substantially
related o the gualifications, functions, or duties of a physician and surgeon,
“(f) Any action or conduct which would have warranted the denial of a certificate.”

9. Section 2227 of the Code provides that a licensee who is found guilty under the

! Pursuant to Business and Professions Code section 2002, “Division of Medical Quality”
or “Division” shall be deemed to refer to the Medical Board of California.

3
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-action taken in rciati?n‘ to discipline as the Division deems proper. i

| assess his lcilowledge of clinical decision-making and patient-management skills. Respondent

' average, and three of which were two standard deviations below average. -

_pharmacotherapeutics with a submodule focusing on ippatient healthcare. He scored 44%.

Medical Practice Act may have his or her license revoked; suspended for a period not to exceed

one year, placed on probation and required 1o pay the costs of probation monitoring, or such other

- CAUSE FOR DISCIPLINT

(Incompetence/Failure to Pass PACE Program)
10.  Respondent is subject to disciplinary action under section 2234, subdivision (d) of
the Code, in that hé has demonstrated a lack of basic niedica! knowledge, judgment and ability In

the care and treatment of patients as shown by his failure to pass the Physician Asséssment and

. % N & )
“Clirical Education Program (“PACR Piogram”) at the Usiivéisity of California, San Disge: The ™ | =~

circumstances are as follows:

A, Respondent enrolled in PACE and attended Phase I on Séptembé'r 16-17, 2010,
after settlement of an Acéusation concerning Respondent’s care and treatment of & patient who
died under his care. |

B, During Phase I, Respondent completed thie Inpatient version of PRIMUM, a
computerizeci test d.evel(;ped by the National Board of Medical Examiners (NBME), designed to

scared in the bottom quartile on. all eight cases, four of which were one standard deviation below

C. Respandent also failed the Ethics and Communication Examination, a multiple-
chojce test which assésses basic medical knowledge and knowledge of ethies and communication,
He scored 58% on this exam. Of note, Respbndem only answered 85 out of the 100 items on this
examination, Respondent’s performance on this exam was well below average. -

- D. Respondent also failed a multiple-choice test which assessed knowledge of

Respondent’s performance on this exam was well below average.

‘E. Respondent also failed an objective 120-item multiple~chojce test which assesses

applied basic science principles underlying medicine. Respondent scored 44% on this exam.
, _ )

Respondent’s performance on this exam was well below average.

)

4

L emm et m e A Y A SV TATA T I AT LT

AG D007




nN

W

~N Ny

10

I
12 1

13
14
15
16
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18

19
20
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26
27
28

returning for r.eevaluation in Phase II.

F. During Phase ], Respondent was also giver a one’-heur oral clinical examination
‘on the subject of Anesthesiolo vy.- Aﬁer completing the exam, Respondent's performance was
quantftative‘ly assjes'sed basTd onall pomt score (]0 = perfect score; 7.0 = minimum sc&?re
required to pass). Respondent 1 eceived a tota] of 575 points out of 1800 possible for & cumulative
score of 3.2 (“Fail”). In addition, Respondent failed to score above 50% on any one of the 18
categories of knowledge evaluated.
-G, Due to Respondent’s current pr ofound knowledge deficits, PACE staff concluded

thm it would be unr easonable to expect that a two-week training session would be adequate to

recommended Respondent undergo a 4-6 month extensive review of anesthesiology, preferably
with associated clinica] training before he can be reevaluated,

A PACE evaluators also concluded that Respondent’s medical knowledge gaps were -
80 severe that they [the PACE evaluators] concluded that Respondent 15, currently unsafe to

practlce medicine and recommended that Respondent participate in full-time studying before

- L Respondent returned for Phase IT of the PACE prograin September 6-9,2011,

November 10 11, 2011, and February 28, 2012
AR Respondent’s overall performance durmg Phase II and subs equent oral

examinations was substandard Respondent was given individualized feedback on his self-study
pIo gram and granted three separate opportunities to pass the anesthesmlogy oral clinical
exarmmtmn Based on'his performance during Phase IL, PACE evaluators concluded that
Respondent has dcmonstrctted consistently broad deficiencies in hls knowledge of both geueral
anestheswlogy and gencral medicine. PACE staff also added that Respondent did not yet possess
an adequate fund of knowledrre to serve as a safe and prudent anesthesiolocist despite supportive
efforts by the University of California - San Diego (UCSD) Aneslheswlogy physicians and PACE
Staff. In short, PACE concluaed that Respondent’s overall perfomxance during PACE was
consistent with a “Fai].”

K. ReSpoud.eﬁt’s lack of basic medical knowledge as shown by objective and

S

_Testore. I_{espondent’s.expertlsé-m-anesthesxo]ogy and general'medi'cine."'A‘écdfdiiigl37,' PKCE"staff |
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| subjective factors shows that he is incompetent and subjects his licenss to.discipline.

2009 Decision siates in pertinent part:

| Complaihant alleges that on or about April 5, 1993 (the “1993 Decision”), in a prior disciplinary

CAUSE TO REVOKE PROBATION

(Failice to Comply. PACE Program) | i

11. Al aB times after the effective daIC of Respondent s probation, Condmon 16 of the

“Within 60 calendar days of the effective date of thls Dec1smn, Respondvnt shall enroll in
a clinical training or educahona] program equ]valent to the Physmxan Assessment and
“Clinical Education (“PACE”) Program offered at the University of California - San Diego

T SChOOI OfMedIClnC (“‘Pl-ogram”). E T R T Lk R T

... Respondent .shéll comply with Pro gram recommendations. | .o
“At the completlon of any additional educational or clinical trammg, Respondent
shal ‘submit to and pass an examination, The Program’s determmatlon whether or not
Respondent passed the examination or successfully compl eted the Prp gram shall be
binding. _
“Respondent shall complet; 'Lhe Program not later than bne year after
Respondent’s initial enrollment unless the Board or its designee agrees in writing to a later
time fb'r completion ' ‘
rallure to participate in and completc successfully all phases of the chmcal
training program outlined above is a viclation of probation.”
12," By reason of the facts set forth in paragraphs 10A through 10K above, Respéndent'
has failed to comply/pass thé PACE program, thus violating his probation.
" DISCIPLINE CONSIDERATIONS

13. To determine the degree of discipline, if any, to be imposed on Respondent,

action entitled In the Matter of the Accusation Agains Brownell H. Payne, M.D., before the
Medical Board of California, in Case No. D-3678 (11-1990-1567), Respondént‘s,licensc Was
placed on five (5) years probation with terms and conditions after he was convicted of grand theft

6
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' as if fully set forth. _

for éubmitting false/frandulent Medi-Cal claims for supurvlsmg the rendering of anesthesia

services at two medical clinics. The 1993 Decision is now final and is‘incorporated by reference ,

PRAYER

WHEREFORE, Complamant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board issue a declslon
1. Revokma the probation that was granted by the Board i in Case 06-2006-

174257 and imposing the disciplinary order that was stayed, thereby revokmg thsmxan s and

- Surgeon's Certificate-No: A- 26350 issued 1o Respondent T e e

2. For'the grounds stated, revoking or suspending his Physician’s and
Surgeon's Certificate;

3:  Rev olcmg or suspending his authority to supervise physmmn assistants
pursuant to section 3527 of the Code;

4, Orderm0 him to ‘pay the Mechcal Board of Cahforma the costs of

probation momtormg, if placed on probation; and

5. Taking such other and further actio n}ed necessary and proper.

DATED: June 15, 2012

LINDA K. WHITNEY
Executive Director

Medical Board of CAlifornia
Department of Consumer Affairs
State of California

" Complainant

LA2010502699
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2009 DECISION
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BEFORE THF
MEDICAL BEOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

| ' STATE OF CALIFORNIA
In the Matter of fne Accusalion )
Against; )
|
. , ) : .
BROWNELL H. PAYNE, M.D. ) File Na. 06-2006-174257
. \ ‘
. Physician's anc] Surgeon's 4 ) -
- Certificale-NJ--A 26350 - ) T i i
)
Respondent )
)
DECISION

’

The attached Stipulated Settlement and Disciplinary Order is hereby adoi)ted as the
Decision and-Order of the l\/ledmal Board of California, Dep artment of Consumer Affairs, State
of Califomia. S

This Decision shall become cffecﬁve at 5:00 p.ro. on May 15, 2009.

ITIS SO ORDERED April 15. 2005

MEDICAL BOARD OF CALIFORNIA

Bm bm 2 Yaroslavslgd
Chialy, Pane) B
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EDMUND G. BROWN JR., Atlorney General
of the State of California

JOSE R, GUERRERC '
Supervising Deputy Altorney Gensral

DAVID CARR, Slate Bar No. 131672
Deputy Atiorney General

California Depariment of Justice

455 Golden Gate Aveaue, Suile 11000

San Francisco, Califormia 94102-7004

‘Telephone: (4]5) 703-5538

Facsimile: (4}5) 703-3480

Atlorneys for Comiplainant

OAH No. .2008061062
BROWNELL H. PAYNE, M.D.

5118 Showboat Lane

{ Culver City, California 90230 - .STIPULATED SETTLEMENTAND

) DISCIPLINARY ORDER
Physician’s and Surgeon's Certificate Nuwmber A 26350

Respaondent,

ITIS HEREBY STIPULATED AND. AGREED by and’ Detweel the parlies to
the abov e—enmled proceedings that the following matters are tme

1_. Complcunam meala Johnston (“complainant™ | 18 the Executjve Director

in her official capacity and i Is represented in this matter by Edmund G. Brown Jr.,'Attom@y
General of the Stale of. Califofnia, by David Car, D'eputjll Attorney General.

2. Respondent Brownel) H. Payne, M.D. (“Respondent” or “Dr. Puync“) is
represented in this proceeding by G George L. Mdll ory, Jt, Bsq. of George L. Mallory, I, &
Associates, 1925 Century Park East, Suite 2000, Los Angeles, California 90\)67

3. . Ov October 25,1974, Lhu Board issued Ph\,' Cian’s dnd Suae()n 8

I

Vo e SSPUT SRR
BEI‘OR_E 'I HB
MEDICAL BOARD OF CA.LIFORNLA
DEPARTMENT OF CONSUMER AFRF '&IRS
STATE OF.CALIFORNIA
In the Matter of the Accusation Against: - Case No. 06-2.006-174257

of the Mcdlmi Bomd of California (“Boeud" or “Medical Board™), She brought this action solely

AG 0N



A (3}

(O]

Certificsle No:,i-\ 26350 w Brownet] H. Pavne, M.D._ This uf:ﬁiﬁquLc expires on IAugus‘s 3
2010

4. |~ An Accusation in case No. 06-2000-174257 was filed anflanuary 23, 2008
l")cfor{: the Medical Board of Califomia, Dcparln'lehi of Consumer Affairs. A copy of the
Accusation is attached ag Exhibﬁ A and i]jcoqnorated by reference in this stipulation,

5. R esp(mdem has carcfully read and understands the nature of the.
allegalions .in the Accusation and the effects of tis Stlpul atcd Settlement and Disciplinary Order,

6. Rc.spondcnt s f ully aware o his 1(4,&] ng,htv w this matter, mduduu, s the

rzghl toa h(,cu g on tht. (,hal 68 and dllc"mun& n Lhc Accusahou Lhc 11511[ to bc,mpn.scntod by

counsel at his own expense, the right 10 confroni mc] cross-examine the witnesses against him,
the rxgl:l to present evidence and to testify on his own behalf, the right to the issuance of
subpoe,nm to cornpel the attendance of ;mtnesses and the production of documents, the right to
reconsideration and court review of an adverse decision, and ;11 other rights accorded by the
California Administrative Procedure Act and other applicable laws.

‘7.  For purposes of this stipulation, Respondent voluntarily, knowingly, and
intelligently waives and gives up cach and every right set forth above.
| 8. Respondent understands that the charges and allegations in'th_e At;cusation, _
ff proven af a hearing, Qonstiiute cause for imposing discipline upon his Physician "s and
Surgeon’s Gertiﬁc;.ate. o =

9, Respondent does not contest tlﬁat, ai an audministrative hearihp,,
coinp) ainan! could eétalﬂ.ish a pri:ma focie casewitly respoct to the cliafges— and allegations |
contained in Accusation No. 06-260‘6-1 74257 ;md that he has therefore subjected s license Lo
disciplinary action. |

| 1.0. Rcspondem agrees tha | m'; Physician’s and Surgeon’s Certificate is subjec
to discip]inéand The agrees to be bound by the Boart’s imposil')on’of discipling as set forth i the
Order below,

11.  The admissions made by Respondent h@ ein are-onl y for the pusposes of

this proceeding, or any otber proceedings i which the Medical Board cn' (“dhf(nma or other .
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professiontd licensing agency is involved, and shall not be admissible in any other criminal or”
civi] proceeding. ! .

. Tnis s.‘hhum““” shall be subject 1o Fl'lc-.'abprm-'al of the Board. Rcsf:dndém
undérsm nds and agrees thal Medica! ]?;cmrd‘s stzlf and counsel for complainant may
C;OJm'nunicaLc directly with the Board regarding this stipulation anc] settlement, withoul notice 1o
or participation by Respondent or his counsel. If the Board fails 1o a.dc)m this stipulation as ils

Order, the Stipulated settlement and Diseip]inz\ry Order, except for this paragraph, shall be of no

‘conditions of probation.

foree or offect, The Stipulated Settiement and Disciplinery Order sl be inadimissible inagy
legal action between tive part c:s'e‘md the Board shall not be disqualified from further action i))'
having considered this matter. |

13.  The parties agree thal facsimile copies of this Stipulated Settlement and
Disciplinary Order, including facsiuﬁle éignatnres on it, shall have the same foroe and effect as
the original Sﬁpuiated Settlement and Di;cip)iuary Order and signatures aﬁd .that elect.r@nié
signatures shall be as effective ax;xc] binding as handwritten.- ones.’ |

" 14.  In consideration of the foregoing admissions and st-ipulations the paﬁies

agree that ﬂw Board shall, without firther natice ar f01 mal proceeding, issue and enter the |
fo llowmv Disciplinary Order:
DIS C-H?LU.\JARY ORDER .
VIT 1S HEREBY ORDIRED thal Pl?)’Si;Jia‘;l.’.S.ahd Suré,*eon‘s Certificate Number
A 26350 issued to Respondent Brownell H. Payne, M.D. is revoked. However, the 1’6\7005&01} is

stayed and Respondent is placed on probation for five ){cars with the following terms, and

15, N OTIF'I.CATION Respondent shall provide a true copy of the Decision
and Accusation to the Chief of Staff or the Chi ef Execulive O"fﬁoer al eveﬁ' hospital where
privil eges 07 membership are e'):tanded fo ham, at any other facility \;\r‘ncre he engages in the
practice of medicine including all pm‘:h cian and loeum tenens registries or other similar ag,cncws
and 1o the Chiel Executive Officer al every insurance carrier which extends malpractice

insurance coverage 1o h1m ]\vsncmdt.m shall subrmit proof of complmncc 10 the Board or its

Ar.

U ANA B



[

-2

(W3]

W

10
B

12

o
o

designee within 13 calendar davs of the etfective dale of this order, Thisg condﬁion shall apply 0
any change(s) in ]1()a)lLd|.‘: other Tacilities, or insurance carvier. |

16, CLINICAL {' RAINING PROGRAM Within 60 calendar aa\)fs of the
effective date of this Deciéiun,.J(es;mndcnl shali enroll in a élinicai trainiﬁg or educa.LionaF
program eyuivalent 1o the Physician Assessment and Clinical Bdueation (P ACE”) Progl arm

offered ul the University of California-San Diego School of Medicine (“ngmm"‘

Tbc PJUL,J aim shall consist of a Comprehensive Assessmenl program compnsed of

a lwo- ddy assessrnent 01 Responduﬂ 8 ‘?hysloal and mental health; bz’.S)(, clinical ‘mJ

c,omn)mmcmmn skﬂls comman Lo d” (,lmlomns dlld lmdxc,dl knowlbdue shlll and ]ucgmcm

pertaining to Respondent’s specialty or sub-specialty, and al a minimum, & 40 hour program of

clinical education in the area of practice in which Respondent was alleged to be deficient and

' which takes into account data obtained from the assessment, Decision, Accusation, and any other

information that the Board or its designee deems relevant. Respondent shall pay all expenses

agsociated with the' clinical training program.

Based on Respondent’s perforinance and test results in the assessment and clinical
education, the Program will advise the Board o its designee of its recommendation(s) for the
scope and length of any additional educational or clinical fraining, treatmen! for any medical
condition, treatment for any psychological condition, or auyihm 8 else alfectmg Respondent’s
practice of medicine. Respondent shall c;omp]y with Progam recomn'nendatlons.

Al the completion of any additional educational or clinical training, Respondent
shall submit to and pass an examination. The Program’s dctcrmiﬁ.aﬂon whetheror not
Respondent passed the examination or successfully completed the Progyam shall be binding,.

' Respondent shall comp]etr' the Program not latér thcm one year after Respondent’s
injtial enrelliment unless the Board or its c]esrgnee. agyees in writing to a later time for comple:clon.
| Failure to participale in and complete successfully all phases of the climcal
tminin E pr'o_g'a-'—m outlined above is a violation qf probation.
7. EDUCATION COURSE  Within 60 days of the effeotive dete of this |

crder, Respondent shal) submii Lo the Board o ils designee for its prior approval educational
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programis) or cmn-sem which shall inziude Pr escnb.lm Practices, fthic' ang N’M(h ul Record
L.opmg The educationa! progr: m(’s or course(s) shall be al Respondent’s expense and shall be
in addition 10-the Continuing MLchc,d] Edu{.ah(m (CME) requirements for renewa) of ])(,cnsure

Following the completion of each course, the Board or its des ignee may administer an

examinglion to lest Rcsluondcnl"s kmowledge of the course,
18, SUS«PENSION OF PRACTICE  Asy t,ondltlon of pwhcmon,
Res])ond(,m 1§ suspended ﬁom practice for u period of 60 days. This period of suspension will

commence 60 days from Lhe effective date of ths oldc., un}c Rt.spono(,n( Tequests an earlier

wmmenocm ent da.tc _

19,  PRACTICE MONITOF Within 30 days of the effective date of ih}s
Orocx Respondc,nt shall submit to the Board or its dcsu,nec for prior approval as a.practice
monitor the name and qual-iﬁcations of one or more 1i CB]"SBd phySJ clans and suro*eons whose
licenses are in good standing and who are preferably American Board of Medical § pnma]hes
(ABMS) certified. A monitor shall have 1o prier or current business or perqonal relationship
with 1espoudenl or other mlatlonslup that 1ea§onably could be expected to compr: omise the ability
of the monitor to render fair and unbiased reports to the Board, weluding but not ]umtcd to any
form of bartering. The nominca(s) for practice monitor shall be in Rcspondcnl"s ﬁcld of practice
and must agree to serve as practice monitor. Respondent shall 7pay all monitoring coste.,

The Board or its designee shal) provide the approved monitor with copies of thé
Decision and Secon_d Amended Aocusation-, and a préposed -vmonitorin.n‘ plan. Within 15 calendar
days of receipt of the Decmon Second Amwuded Accusation, and plopoch momtmmg, plau the
monjtor shall submit a si bned statemcn’l that the monitor has 1(/1d the Decision and S(,cond
Amended A ocusabon fully undelstands the role of a monitor, ‘and agrees or dmagwcs with the
proposed moniloring plan. lf the monitor disagrees. thb the pr oposed momtormg plan, the
monﬂm shall submil a wmscd monitoring plan with the signed stateme nt.

Commencing within 60 calendar days of the effective date m ﬂns Decision, and
continuing throughoul probation, 1espondenl ¢ practice shall be manitored by t hc approved

~

momior. Respondem shal) make al] records available for immediate inspection and copying on
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27

practives are within the standards of practice of medicine or billing, or both, ang whether

{he guarlerly waitten rc,pom 10 the Bomd or 1ts designee within 10 mlmdm ddys dftu the end of

“the j:: Luﬂmg (JU.aU ter,

days after being so nolified by the Board or designee.

———— e

the premises by Uie monnor at ul) gmer dunnn business homs and slmll retain the records for the !
entire 1erm of probation.
The moniior shal} submit a quarterly] writtes report (o the Board or ils designee

which includes an evaluation of respondent’s performance, indicaling whethey respor;cleni"s

responden s praclicing medicine safely, billing appropniately or both,

1t shall be the sole n'cgponsibility of lLb]Jondbnl lo ehsure that the moniior subnnls

If the monitar resigns or is no longer available, respondem shall, wrduu 5 days of |
such resi gnatlon or una\'dllabxhty submﬂ to the Bomd or its desig gnee, for pnor approva] the
name and quahﬁcahons of a 1eplacemem momtm who will be assulmng that re5pon.<,1b1hty
within 15 calendar days. If responient fails to obtain approval of a repl acement ymonitor wnth.in
60 days of the reﬂgnduon or unavailability of the monitor, res ponden‘t shall be suspended fiom
the practice of medmma unti} a replacement monitor is approved -and prepar ed to assume

immediate monitoring responsibility. Requndem shall cease the practzcc of ™ ec_hcine within 3

20, PSYCHIATRIC E“\’ALUA’I‘ION Within 60 days of the effective date
of this Ord er Respondent shall undm 80 and complete a mychmtnc evaluation (an d mycholoy cal
testing, if deemed 1 ecessary by the cvaluator) by a Board-appointed board-.,r-;mﬁ ed psyplﬂ alrist,
wha shall consider any ilnformati on pré‘virled by the Board and any other information the -
"psychiatri'st deeins relevant, and shall fu'm-ish,a wriflen e\'a]_uaﬁﬁn report to the Board or its
designee. Psychiatric evaluations t:(;'n'dqctcd ‘prior to the effective date of this Order will nol
ulfill this req-uiremen_f Réspondeht shall bear the costs of the psychialric evaluation and any
psychological testing,

Respondent shall _oomp))' wiﬂi al) restrictions or cm?diﬁdns recommendel d by the

evauating psychiatrist within 15 days afier being notified by the Board or its d'ssignee. Failure fo

wdergo and complete 2 peychiatiic evaluation--and psychological testing, if necessary-or |
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gayn compliance with ali the conditions of probation. Respondept shall submit quarterfy

comply with the any additiona co,ndi‘aioﬁs or r:esu'ictiong as recommended by the ev'ﬂluating
psychiatrist is a violation of probation.

21, OBEY ALL LAWS R.esponc!em sha)il éxbg,\' al) federal, state and local
laws, and all rules govérning the ;';ra.;:li(:c; of medicine in California and remain in full (J()l‘l‘lp}'}'dlnct:'
with any co urt ordered criminal probation, payments, and oth c‘r orders. |

22, ' QUARTERLY DECLARATIONS Respondent shall submit quarterly

decjarations under pénalty of perjury on forms provided by the Boerd, stating whether there has -

| declarations not later than 10 calendar days afier the end of the preceding quarier.

23..  PROBATION UNIT COMPLIANCE Respondent shall comply with

all requirements and réquests of the Board's probation unit. R&sponc}'ent shall, at all times, keep .

the Board informed of his business and residence addresses. Changes of such addresses shall be

immediately communicated in writing to the Board or its designee. Under no
circumstances shall a post office box serve as an address of record, except as allowed by
Business and Professions Code section 2021(b).

Respondent shall nol engage 1n the practioe of medicine in his place of residence,

Respondent shall maintain - current and renewed California pbysician’s and surgeon’s license.

Respondent shall immediately inform the Board ‘or_its designee, in writing, ;f
fravel to any areds Qutsiée the junisdiction of California which lasts, or is ‘conte.mpiatcd 10 1a-st,
inore than thirty (30) cal énd.ér days, . |

24. . INTERVIEW WITH THE BOARD OR ITS DES] GNEE Respondent
shall be available upon r:;,quest, with or withoul prior notiee, at \'ﬁritnlls inlervals thmu:ghou{ the.
term of probation for in-person interviews with the Board or its'design ee, either al RespondcnPS
place of business or at’ the probation unit.office. . |

25.  RESIDING OR PRACTICING OUT-OF-STATE Io the ovent
Respondent should leave the State of California to 1'eside. or to practice, he shall notify the Board

or its designee in writing 30 calendar days prior to the dates of departure and return. Non-

practice is defined as any period of time exceeding thirty calendar days in which Respondent is

A2 NOAC




practice of medicine within the State. A Board-ordered suspension of praclice shall not be-

considered as a period of non-practice. Periods of Lemporary or permanent residence or practice

T pn :Lchcmg medicine i California, be Slml] notify the Bom d or its designee in writing 30 days

1ot ergaginy 1n- any activi ties defined in sectione 20371 and 20352 of the Business and Professions
Code.
i All thme spent i ap 1ntensive WaIning program '()Ll[SidJF the State of California

which has been appraved by the Board or its designee shall be considered as time spent in the

“outside Califormia will not apply 1o the reduction of the probationary term. Peri‘ods of 1.@111por'en'y' '
F.".'._13G_T‘ff’_‘_é‘f;{?‘_‘__."‘??ii.9‘?’?.‘53 or practoe outside Califoris will relieve Respopdent of the
1'esp0113ibilit)r ta comply with the probationary terms and Llonclitions with tl'.écxr';cpﬁon of thig
'COl'ldiﬁOD'?:Ll'id the following terms and conditioas of probatio.n: Obey All Laws; Probation Unit
Compliange; and Cosf Recovery. .
Respondent’s license shall be automatically cancelled if his pelid(is of tempbraw
orpermanent residence or practlce cutside California iotals twe years, H;we\lc.r, Responden
license shall not be canceled as long as he 1s residing and pmcncmg medicine in another state of

the United States and is on actlve probation with the medical lioens‘mg authority of that state, in

which case the two year period shall begin oh the date probation is completed or terminated in

that state. _

26. FAILURE TO PRACTICE MEDICINE~CALIFORN1A RESiDENT
In the event Respondem resides in the Statc of California and for any reason Respondent stops
prior to the dates of non-practice and 1‘etm‘n‘ to practice. Any period of non-practice within
California, us defined in this condition, will m_)( apply té the veduction of the probatipriary term
and does not relicve Réspondmﬂ of the responsibility to oomply wilh the lerms and conditions of
probation. Non-practice is deﬁn’ed‘ as any period of time exceeding thirty L;alclu.;lal' daysin which
Respondent is not eﬁ-gaging n amy activities defiped in sections 2057 and 2052 of the Business
and Professions Code. |

All time spent in an mLen.uwe training program which has been appr oved by y the

Boa*c or its desi gnee shall be considered time spent in the practice of medicine. Foy purposes of

At
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‘thf.zz gandition. non-practice due o & Board-ordered suspension or in compliznce with any other
condition of prubation. shal) not be sonsidersd a period of non-praciice, |
| R%:spondem‘s livense shatl be autom 'nc,a]lv canceled if he resldes in Culifornia
and fails _io enigage m any of the aclivilies clescfibcd in seetions 2051 ang 2(552 of the Business
and Professions Code for s total of two ycarzs.
27, COMPLETJONOF PROBATI ON Respomdcm shal compl y with al]

financial bl gallons (e.g., 1'est)tullon, pTOb'AL)On costs) ol later thar 120 calendar days prior o

the complchm of plnobat)on Upon suacessiul comp]euon of probalion, R espomlcnf cuuﬁudLL 1

ghall be fully restored.,
28. YIOLATION OF PROBATION Failurc to Tully comply withi any term

or condition of prob E'Lti‘on {5 4 violation of probation, If Respondent violates probation in any

respect, the Board, after giving Respondent notice and the opportunity to bc heard, may revoke

probation and carry out the disciplinary order that was stayed. If an Accusation or Petmon to

| Revoke Probation or an Lnterim Suspension Order is filed against Réspondent during probation,

the Board shall have continuing juisdiction until the matter is final, and the period of probation

shall be extended untﬂ the matter is final,

29.  LICENSE SURRENDER Followmg the effective date of this decision,

if Respondent ceases practicing due to retirement or bealth Teasons or is otherwise unable to

| satisfy thc terms and conditions of probation; he may request to voluntarily surrender his

certificate lo the Board. The Board reserves the right to evaluate Respondent’s request and to

exercise its discretion in deciding whether to gTanl the request, deny it, or take any other action

de med appropriate and reasonable under the ciroumstances, Upon formal auccptancc ofthe =~

surrender, Respondent shall within 15 calendar days deliver his wallet and. wall GGl'ti:'f'lCﬂiBSA to the

Board or’ its designee and shall no longer practice medicine. Respondent will no Jonger be
subject to the terms and conditions of probaﬁdn and the snrrcﬁdsr of his certificate shall be
deemed disciplinary action. If Rcspéncienl re-applies for a médical license, the application shall
be treated as a petition for reinstalement of a revoked certificate. |

30.  PROBATION MONITORING COSTS Each and every year of

n IL\ aYa¥a Wl
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TBASGLIBBBY DR UG Genrge L “allaryy 45, Hesuz,

hz,w& fully leGthﬁd the terms and conditions and other maucrs contained therelo with my

T handwrillen ones, -

| DATED: ‘7”7};0" v i ”ZOO“’;/_

-Ordur. 1 approve 1ts form and content,

HU, Bt 42

g8z licas .. Ketlogers 1. fosoc, HO. 146 '

‘probation, Rﬂﬁp!.WHT‘\a_nL ahall pay the costs kssorined with probalion manitoring, as d’&&igl.lilgﬁ by
the Bourd, Thoss costs arc preseatly 83, (73.00 but may be ﬂd",'ugu,d an an anzual Ba:,i,-.. chuh
costs shall be pn_‘/dblt‘ Lo the Modica) Bourd of Califarnia and delivered o the Roard or its ’
designee no Jater Lian hnuar)’ 31 of ash celendar year, Fa]iur.:. W puy osts within 30 days of
the due date 3t a violation of probution. S

1 j\av(,qchquLll'y raad the above Slipulated Scrllcmam and Thneiptinary Order snd
e . ‘

nuum':y Coarge I . Matlory, Jr. and 1 understang ths efm\ this stipulation. will hove on my
Physiciap's.4nd Burgeon's Cortifiente, T enter nto this S‘Lipu\auxi Setlement yolunuwrily,
knowingly and mv‘mgunny and ngres o be pound by the Lissiplinary Ord.er and Daclstoy of the
Mediea) Boad of California, | furthor aproe that 2 *Fm.a:mxle copy of this Sdpatnied ‘;eﬂicm“m
and Disciplinary Order, mahding fecsimile copies af signatures, way bc arsod with the same

Force and cffect o5 e oripindls and (it electronis signaires shall bo 1 sffvetive ind binding s .

S

BR.O. \ -dI/lc HD-PAYNE{M-H- )

Reoppondent,

! have [‘vﬂd and fully dlsonsm veith my alient. Brownr:ll . Payng, M., G torms

and condhmn‘ and other multars coralied i the sbove Bupulzn:,d Seitlement and Dmmplmmy

i JANSey T, 2207

GIXRGR
- Attemby

f'}'f{YA Jt, Eaq.
espondont

i

" ENDOREEMERT

The Torcpoing Stiputated Serflemeni ung Dl siplinary Ureiler s ncmby rcap» ufully

10
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ANrx naian



LW

6 .

;
10
1

submitted for consideration by the Medical Bourd of California of the Deparumem of Consumer

p)

r

Affuirs.(

.

DATED: %W,M ) Y
(. 7 7

7

1

y Attoreys for Complainat

EDMUND G. BROWN IR., Attorney General -

"ol the Stale of California

7 ,
WA et 2 Y !
DAVID CARK™ -
Depuly Attorney General
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Accusation Case No. 06-2006-174237
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A-Attomeys.for Complainant...._. S N

FILED ,
STATE OF CALIFORNIA
MEDICAL BOARD OF CAl iFOF’Ni;—

EDMUND G. EROWN IR, Anomey General SACF HAMENTU Jw 2,200

) vh/

of the Stale of California : gy Lﬁ/ﬁfg g, Vi ANAL
JOSE R. GUERREROQ, Slate Bur No. 97276 q : . ﬂfJ/ //g// lNAhYdT

Supervistng Deputy Atlorney General
DAVID CARR, State Bar No, 131672
Deputy Atlorney General
California Department of Juslice
455 Golden Gale Avenue, Suijle 1000
San Francisco, CA 94102-7004
Telephone: (415) 703-5538
Facsimile: (415) 703-54840

. BEFORE THE .
MEDICAL BOARD OF. CALIFORNIA
DEPARTMENT OF CONSUMER ATTA. IRS
+ STATE OF CALIFORNIA

In the Matter of the Accusation Agaimst: * - Case No. 06-2006-174257
BROVNELL H. PAYNE, M.D. OAH N, -
5118 Showboat Lane ' ' .

{i Cualver City, CA 90230 - ACCUSATION

Physician and Surgeon’s Certificate No. A 26350

. Respondent

Complainant alleges:
PARTIES

1. Barbara Jehnston (Complainant) brings this Accusation solely in her

1 officia) capacity as the Executive Director,of the Medical Board of Ca’liic;niia, Department of

Consumer Affairs.

2. On or about Or;tober,?j‘ 1974, the Medical Board of Californiz issued
Physician and Surgeon's Certificale Number A 26350 to Brownell I Payne, MLD. {(Respondent).
The Ph}'siéi an and Suigeon's Ccﬁ;ificétte was 1n full forclr: and effect at all iir'nes relevant w the

charges brought herein and will expire on August 31, 2008, unless renewed. Respondent’s

~ CI s

mssne Alnnielined by Bosrd arder affectiva Aneil § 1993 for conviclion of -2 ¢rime




substantiatly relaled o the functions-and dulies of a physician: Respondent's license veas revoked

J bul the revocation stayed for a probationary period of five years, witlh an actual suspenaion of

| practice for 30 days,

JURISDICTION
3. This Accusalion is brought before the the Medical Board of California,
Dcpzuin'xén[ of Cunsur;acr AfTairs, under the zt'uthorf ty of the following laws. Al section
references are Lo the Business and Professions Co‘dc unlegs otherwise indicaled.
3 R Ry
"('a) A licensee whose mattf_:r has been heard by an a{drninistrativa law judge of
the Medical Qualil:y Hc_aring Punel as dﬁsigﬁatcd in Section 11371 of the Government
‘Code, or whose defanll has been entered, and who is found guilty, or who has entered into
a stipulation for disciplinary action with the division, may, in accordance with the
prox-'isions of this chapter: |
(1) Have his or her license revoked upon order of tk;e division.
(2) Have his or her right to practice suspended for 2 period not to exceed
on_e.ye,ar upon order of the division.
(3) Be placed on probation and be required to pay the costs of probatjon
monitoﬁng upon order of the division. -
(4) Be publicly reprimpanded by the division.
(5) Have any other action taken in selation to discipline as p.arl of an order
of probation, as the divj 5107 or an administrative law judge may deem proper.
{h) Any matler heard pursuant to subdivision (a), except Tor warning
letters, medical 1'evit-;ys' or advisory confm:ences‘ fnofe.ssi onal compétehcy :
examinalions, ;:on tmuing g‘d.ucation acvilies, apd cost 1‘cin1bux‘$erhelnl assacialed
therewith thal are agreed Lo with the division and successfully compleied by the

licensee, oy ather matiers magde confidential or privileged by existing law, is

dzemed public, and shall be made available to the public by the board pussuant Lo

™ NONR
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3. Seciion 2234 of the Code gunes, in relevan pare
"The Mcd;c_d} B cmrd of Cajifornis shall take ncvioy against any licensee
who 18 (.hdl“b(: with unpxof .’:.SIDHd, conduct ln addition 1o othu provisions of this
arlicle, unprofessional (,OlldJ(.I mcludc,.,, bul 15 nol hm;[cd Lo, the f()]]QW[“o
| (a) V iolﬂng or atiempling 1o violate, directly or ndirectly, assisting in or
abetling the violalion of, or consp{ring lo violale any provision of tiig chzlmpi.er

(C ‘hdchr 5, the Medical Practice Act),

(by Grost gl igencs,”
(¢) Repeated 11cgligcnl acﬁs; To be repeated, there mL;st be two or 111‘5)‘5
negligent acts.or omissions. An mm 4l negligent act or omission followud byu
sepamte and distinct departurc from Lhc applicable standard of care shal] constitute
repeatcd negligent acts.

(1) An initia) negligent diagnosis followed be an act or omission
medically appropriate for that negligent d1a°n osis of the patxent shall
consutute a single negligent act, ‘ |

(2) When the standard of care requires & chan ge in the fliagmosis.,
acl, or omission that constitutes the negligent act described ; yn'paragraph .
(1), including, bui not hmned to, a reevaluation of the dmrrnovxs o1 a '
change in treatment, and the licensee's conduo[ departs from the apphcable
standmd of care, each departure cons-ututes a separale and d1sL1nc| breach of

.the standard of care.

(d). Incompetence.

(¢) The commission of ANy act _i'nvql ving dishonesty or corruption which is
substantially related to the qualifications, functions, or duties of a physiciarn and
surgeon.” | .

6. Section 2206 states: ."Thc failure of 2 physician and surc\,on to

maintain adequate and accurale secords yélating to the provision of services 1o their

nnn-y
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GLOSSARY OF REFERENCED DRUGS
7. . Versed, # lrade name for midazolam hydrochioridai= isa s"noﬂ;
acling beniodiazepine central nervous sysuﬁm dcprc.‘;:-;zml..- Versed is indicaed for

preoperalive sedalion/anxiolysis/famnesiy; Tor sedalion/amdol ysis/amnesia prior i or

during diagnostic, therapeutic, ar endoscopie procedures; for induclion of general

anesthesia, hefore administraton of other anesthelic agents, and for sedaton of inwhated

and mechanically ventilaled patients. Versed has produced serious adverse S
y N

curdiorespiratory events including respiratory depression, airway obstruction, o1ygen
dcs_at_'uration, apnea, Tespiralory arrest, and/or cardizc arrest. 'Intfa\lenous Versed should be
used only in hospital or ambulatory care setlings thal provide for continuous maoniloring of
respiratory dIld cardi'ac functi on.

8. Ancel, the trade name for ccfazoi'm sodium, is an injectable
cepha] osporin bactericidal acting against a range of coxﬁnion}y encouritered gram-positive
and gram-negative aerobes. Ancef is commonly administe.red.prophyl actically pré- or
peri-operatively to reduce the incidence and severity of post-operative iﬁfection. Care
stiould be t.zﬂ(@ﬁ in administering Ancef to pat'_xénts with impaired rend) function. ‘

9. Diprivan, the trade name for the generic propofol, is a shorl-acting

- genera) anesthetic administered only in a critical-care setting by persons trained in

anesthesia, airwdy management, and advanced life support. Pr'é_pofol acts withip 1-3
minuies of intravenous administration to produce clinical hypnosis. Propofol may depress
éardiac_ ouﬁp_ut in some patients with concomitant diminution of ventilation.
Cardiopulmanaty depression soay require ncreasing thé.ﬂow of TV fluids and
admiﬁisteﬁng pressor and/or anticholinergic agents, : | -

10."  Zemuron, the brand name for generic rocuronium bromide, is 2

 non-polarizing nedrormuscular blocking agent employed as an acljunct 1o genera) anesthesia

to facilitate rapid sequence and routine endotracheal intubation and to provide muscle

selanation during surgery and mechanical veniilation. The neuromuscular blocking action

A
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resching the desired ;e\.u of neuremuscular block, the infusion of Zemuron musl be

@

individualized for each paijent. The rate.of administravon should be adjusted acrordirm 1o

the patient’s twitch rcsponsc s monitored by the use of » pcnphcml nerve stmulalor,

Zemuron s only Lo be administered by mpcnc.ncw cliniciang in facilities where
inlbalion, artificial respiration, ox ygen therapy, und an antagonist are immediately

available,

(Gross Neéli gence)

11.  Respondent is subject to discip]ina‘ry action under seclion 2234‘(13)

| in that his care and treatment of patient, KN departed from the standard of care and

constitutes gross negligence. The circumstances are as follows:
12, Patient KN presented herself al the Garden Grove Surgery Center
on the mormng of October 22, 2003 for a'schedulad outpatient septoplasty and turbinate

reduction surgery with otolaryngologist Anthony Dinh, M.D. Dr. Dinh had performad A

related nasa} surgery on KN in Tune of 2003. Respondam was the anesthesiologist

attending KN during this October 22 procedure.  Respondenl spoke with KIN, cither
directly or with the assistance of Vistnamese-speaking staff members at'the Surgery
Céntér, the moming of the suréery. .Resmndent informed KN aboul the expected cours-c
of anesthesia m\wd'.obminad her writlen c@seni o the anesthesia and 1o his role in the

-surgery. Respondent also evaluated KIN's physical characteristics and genera) medical

intubation.’
13. . Respondent administered the sedative hypnotic Versed and the
antibiotic Ancef to KIN intravenously about §:40 aumn. Actual induction of anesthesia .

began about five minutes Jatey with the intravenous adminisualion of the-genera)

i arestheiic Diprivan and the paralylic agent Zemuron. The medical record contains no

o e e b FIRST -CAUSETOR l)!SCII’LlNE T

condition and determined she was good candidate for gerieral anesthesia via endotracheal
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MO Lhe pm ent’s recovery from Lhe Zemuron. While the medica) record of thi
procedure also {ails w douuma{n [ the means of venttating KN sfier the Zemuron had

sus;)cﬂdcd her breathing mechanisyr, Re vpond nt ]dlCI slaied he was adequalely manually

< \rcnu}dtmv XN by bag and maai at this pointin the surgery, using J()O”/é:.o;\yucn
Respondent proceeded Lo atiemp! direc! laryuuoscopy and oro-tracheal intubalion. From
apprommmcl y 8:50 a.m. untit aboul 9: 00 am. Respondent madc bcllwcun 9 and 1)
attempts Lo mlubatc KN witi 4 Vd%ﬂ(,l)’ of blades and other assistive devices. Respondent’s
ancsthesw note mddc the morning of the proccdmc Sl.d.LLS upon laryn 00660])1C C\‘cﬂUdUOﬂ
epiglottis clearly visualized™ but "unable to visualize voca) cords.” During this time KN's
oxygen sdturation was recorded as an dcccpmblc 95% and abovc At Respondent’s
request, Dr Dmh apphed oncmd pressure to KN but Rcspondcm was stil] unable Lo

adequ_ate] y see KN's vocal cords or effect intubation of 5 patent airway.

14, -At approximately 9:00 a.m. Dr. Dinh unsuccessfully attempted a

| fiberoptic endoscopy and intubation At this same time Respondent stopped IV

administration of the anesthetic Diprivan, In deﬁosition testimony Réspondem stat;:d he
elected not to attempt pharmacologic reversal of the earlier-administered par"alyti;:
Zemuron, bul made contrary statements to agents of the Mcdi.c%ﬂ Board in 2007 that he had
given such reversal agents to KIN. Iie.spondent ;tlso testified in his ldeposition that he
considered uséng a iarynﬁgea]-mask airway after the unsuccessful fiberoptic endoscopy but
rejected thiat option because of the intralaryngeal swelling, In the. subsequent inLcrvicw
wuh mvesLLgaLms of the Medxcal Board in 2007 P\Bprﬂde nsisted thal he had aucmplcd
\lcnmlatson_,of KN by means of a laryn geal mask airway; bul it was unavailing, Neither of

Respondent’s Jater clajms—thal he attempted placement of a Jaryngeal mask airway and. -

1l that he initiated pharmacologic reversal of the muscle relaxant Zemuron~are refiecied by

any entries in Respondent’s Churl notes of Lbc event or any othe1 documentation in the -

medncdl record of KN's surgery al Garden GJovc Mediea) Cemcr
)

15, Betwc,en $:10 2.m. and 9:15 2. patient KIN's ox ygen saturation

AL ON2N.
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i restore KN*s-breathing and heartbea a Lhc. haspital Failed” KN was profiounced dead al

sImergsney dirway through the cricothyroid membrane, but KIN's hear- ‘Tale zmd 0%ygen
gaturation fevels coanucd o dcclmc Dr. Dinh then pcrformcd 4n emergency
uracheowmy, bur KIN's heart rae droppéd below 50 beats per minute ar ¢ she very soom

deve)aped ventrcular fibrillation, Respondent and Dr, Dml; mili aLLd Lmergency

procedures, mc]udmrf elecuro-del 1br-!lduon and placed 2 911 call for Paramedic assislance,

The paramedics transported KN 10 Gurden Grove Medical Center where she was *
param p 2L

“pulseless & apneic, full anest on arpval...” al the cmcrcancy room.  All atlempts to

10 44 am.
16.  Respondent’s care and treatment of KN was an extreme departure
from the standlard of care, in that Respondent made between 9 and 11 futile atlemnpts (0

intubate her, rather than effecting an airway under the initia) ser; ous, but not yet

- 8mergency, circumstances using a laryngeal mask airway. This was an extremne departure

from the standard of care of physicians in California and constitutes gross negligence so as

to subject Re35ponei.ent’s license to discipline for violation of section 2234(b).

SECOND .CAUSE FOR DISCIPLINE

(Gross Negli gence/incompetence) . '
17 ' Paragraphs 12 through 15 of the First Cause for Discipline, above,
are incorporated herein by reference, as if full sat out
18.  Respondent’s failure to initiate pharmacological reversal of the
paralyLié agent Zemnuron wiﬁle atllempting to reawaken XN constitutes gross negligence
and/os incompetence 50 as to subjeci his license to disciplinary action for violation of

Scc,uor 2224(b) and/OI 2234(d).

THIRD CAUSE FOR DISCIPLING

(Dishonest Acts)

AG NN3RA
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-are incorporaled hcréinb)-'.z-ef erence, as i [ uH. ysetout.

20 Respondent’s slalements undsroatl': al hig _J\]o\,émhm. 42005
deposi Lion—l.‘h'c-u he did nol atiempl Lo initiate up ah'w.a); by placing » larynigeal magk alrway
during KN's surgery and that he did not hitiale pharmacologic rcw:rs;d]'bf the muscle
rolaxint afler his repeated failures Lo in lubale KN-are. wBoll ¥ contradicied by his explicit

and repeated statements made at his physician interview with Medical Board investigalors

‘ n PR mmbimdcimi i missemeim motm meeemem - meoee am m s smee
-administer drugs to reverse the effea 61 the fhuidle relaxanl.  This dishonest yis

on Apfil 24, 2007 thal he dig atlemp! placement of 4 Jaryngeal mugk airway and thal he did

substanlially related 1o Respondent’s qualifications and duties s a physician and therefore

subjects Respondent’s license: o discipline for violation of section 2234(g).

FOURTH CAUSE FOR DISCIPLINE

(Failurs to Maintain Acbléré[ta Pati er_1’t Records)
21 ?aragraphs 12 throﬁgh 15 of the First Caulse for Discipline, above,
are herein incorporated by reference, ag if fully set out, -

22. Respondent's failuze to maintain an adequate and accurate medical
r_écorgl of his care and treatment of KN, which would necessarily include his claimed use
of a laryn _gcal mask airway and his ¢laimed altempl o pharmacologically reverse fhe ‘
paralytic agent, is Lmiarof éssiona] conduct by invocation of section 2266 and subjects
Respondent’s License Lo d'i;scipliha.

-PRAYER

WHEREFORE, Com plainantrequests thal a hearing be held on the matters
hcllein alleged, and that following the hearing, the Medical Board issue & declsion:

1. Revoking or suspending Physician and Surgeon's Certifjba.te
Number A 26350, issued to Bmwnl'cll H. Payne, ]\&.D.‘,

2. Revoking, suspending, or denying approval of Brownsl) H. Payne,

WM.D., the anthority, pursuant 1o section 3527 of the Code, 10 supsrvise physician

Ak nAoo
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Ordering Brownell H. Puyne, M.D., if placsd on probation, 1o pay

the Medical Board of Culifornia the cosis of probam’ori MOILONNE: and

F

DATED:

Jenvary 23,

Taldng such other aclion ag deerned necessary and PrOjJer.

2008

Qffmeh— -

BABBARA JOHNSTON '
"~ Executive Dirgetey ~ 7 7T T

Medical Board of Califomia

Depurtment of Consumer A ffairs

State of California

Complainant

Af
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BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA , -'q .

In the Matter of the Pet_?tior{ to Revoke)

Probation Against;

BROWNELL PAYNE, M.D.

Physician’s and Surgeon’s
““Certificate No. A 96350

Resbon dent.

) File No. D1-2006.174257
)

)

) L

)

)

)

)

DECISION

The attached Stipulated Séttlemenfand'Discipl'mary: Order is hereby
- accepted and adopted as the Decision and Order by the Medical Board of
California, Department of Consumer Affairs, State of California, - -

This Decision shall become effective at 5:00 p.m. on December 3, 2010,

DATED _November 3, 2010

MEDICAL BOARD OF CALIFORNIA

. 37 o
f::-'?;:rflm & p ‘,..',#’f
R ’@—6“"% U A .
’ xé"‘.f\“ e l".-;v"‘m" ( o .,:‘.,ETZ.‘M‘ }rs‘-wxw*a
A

Hedy Chag ~ ./
Chair, Panel B o
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EDMUND G. BROWN JR,

Aftorney Genera) of Cylifornia

TRINA L. SAUNDERS

Acting Supervising Dcpul\ Attorney _:cnsrdl

Tan N. TRAN L

Dc,pu‘) Atlormey General

State Bar Na. 197775
300 So. Sprivg Street, Suite 1702
Los Angeles, CA 90013 B
Telephone: (213) §97-6793
Facsimile; (213) 897-9395

Altorneys Jor Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
4 DEPARTMENT OF CONSUMER ARFAIRS ¢
STATE OF CALIFORNIA

i Probation Against:

In the Matier of the Petition to Revoke - CaseNo.D]—ZOOG-]?@I')_S?

STIPULATED SETTLEMENT AND
BROWNELL PAYNE, M.D. DISCIPLINARY ORDER -

5118 Showboat Lane-

Culver City, CA 90230

Physician‘s and Surgeon's Certificate No. A -
26350

I"{espondent.

| entitled proceedings that the following matters are true;

ITIS HEREBY STIPULATED AND AGREED by and between the parties to the above-

1. Linda K. Whitney (Complainant) is the Executive Direclor of the Medical Board of
C_alifomia. She brought this action solely in her official c.apaéity and s represented in this matier
by Edmund G. Brown Jr., Attomey General of the State of C-alifomia, by Tan N, Tran, Deputy
Allorpey General, .

~ 2. Respondent Brownell Payne, M.D, (Respondelyt) is l‘C]'Jl'BS(:D[LCd in this proceeding by
attorney George L. Nx'all'ory, Jr., whose address is: George L. Mallory, Ir., }925 Century Park .
East, Suile 2000, Los Angeles, CA 90067-2701. A .
3. On or aboni O_étober 25,1974, the Medical Board-of California i.s-suad Physician's and

Surgeon's Certificate No. A 26350 Lo Brownel] Pa);ne, M.D. (Respondent). The Physician's and
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Surgeon's Certificale \-v'as in fub) force and effect av all times relevant Lo the eharges bwunh! in

Feition W Revoke Pl()bd‘.xon No. D1-2006-174257 and will expire on | Augusi 31,2012, unlcss

4, Pctition Lo R-evoke Probation No DI1-2006-174257 was filed before the Mediea)

renewed,

JURISDICTION

Bourd of C‘al)founa (Board), Department of Consumer Aﬁ:uz* and is cury cntly pending agningt
Respondcm The Petition-lo Revoke Probation and atl other statwtorily requited documents were

properly served on Rcspondml on August 12, 2010, Respondcnt limely filed his Notice of

Defense contesting the Peliliof to Revoke Probation. A - wopy of- Pelition 16 Reveke Pr obcmon Ne:|”

D1-2006-174257 is attached as Exhibi( A and incorporated herein by reference.

ADVISEMENT AND WAIVER, S

3. Respondent has earefully read, fuﬂy dlscussed with counsel, and understands the

charges arid allegations in Petition fo Revoke Probation No. D1-2006-174257, Respondent has

also car efully read, fully discussed mth counsel, and undcrstands the effects of this St Lpuialud

- Seitlement and Dlscxphnary Order,

6. Respondent is fully aware of his legal ri ghts in this mater, in cluding the right to a

hearing on the charges and allegations in the Petition to Revoke Probation; the right fo be

represented by counsel af his own expense; the Tight to confront and cross-examine the witnesses -

‘against him; the right to present evidence and 10 lestify on his own behal £ the i ght to the.

issuance of subpoenas to compel the attendance of witnesses and the production of documents;

theright to reconsideration and court review of an adverse decision; and al) other rights accorded

by e California Aduministrative Procedure Act ang ather applicable laws.,

1. R.Cup()fld(ﬂ] voluntawly knowmgly. and mtc,lhgcnﬂy waives and gives up c;acl) and
every right set fmth above. |
CULPABILITY
8. Respondent admits the truth of each and every charge and allegation in Petitidﬁ to

Revoke Probation No. D] -2006-174257.
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Accusation AganmrB) ownc/(H Payne, M.D.," Case No, 06-2006-174257, the I\/lcdlmi Bomd of

9. Respondent agrees that hig f’hvslu un's and .Su'““tm‘ C"’Tg]il(,n[(. 15 subjeet 16
dasmphuc and he agrees to be bouind b) the Board's imposition of discipline as gey fcntﬁ i the
Disciplinary Order below. .

RESERVATION

10, The admigsions made by Responden( herein are only for the purpose vf this
proceeding, or any vther proveedings in Whibh the Board or other professiona) licensing agency is

involved, cmd slmll uol be adnusa)b le in any other eriminal or oml proceeding.

- CONTINGENCY

~-}1+Thig stipalation-sh Ali--bc-sm%jeul- LO"zipprova] by the Medival Board of Calitorma ~
Rv&.pondcnt understands and dtrrces that counsel for Complainant and the staff of the Medical -
Board of California may communicate directly with the Board wgdrdmw this stipulation and
settlement, wn.hout notice to or participation by Respondeni or lns counsel, By si gning the
supulatlon Respondent Ul’ldCl stands and agrees that he may not withdraw his-agr_eémenl' or seek
to rescind the st1pu1at1on pnqr to the time the Board considers and acts upon it. If the Board fails
to adopt-.th{s stipu'latiom' as its Decision and Order, the - Stipulated Settlement and Disciplinary
Order shiall have no force or effect, except for thls paragraph, it shall be inadmiss'ibj& in any legal
actionbetween the parties, and the Board shall not be disqualified hom fm“ther action by having
considered this matter, | ‘

12.  The parties understand and agree ﬁlat facsimile copies of tﬁis Stipu-latad Setllemenl

and Disci p'lina;‘y Order, incl ucﬁng facsimile signatures th‘ereto, shall have tht_a same force and.

effect as the originals.
- . DISCIPLINARY ORDER:

13. 1l should be noted that iv a prior disciplfnnry action entitled “In the Matier of

California issued a decision, effective May 15, 2 009 (ﬂm “2009 Decision™), m which
Respondent’s Physician's and Surgeon's Certificate was revoked. However, the revocation was
| ) ;

stayed and 'ReSpohdc:nT’s was placed on probation for a period of five (5) years with certain terms
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- DATED: %M‘/ 20¢1) WJJM @\/6/77 0

and condilions, A copy of the 2009 Decigion is dllac!*co as Exhibil B and is incorporated harein

by reference.

14, In consideration of the {oreguing adrnissions and slipulalions, the parties agree that

the Board may, withou! further notice or formal proceeding, issue and eper the following

Dfsciplinary Order:
15, IT1S HEREBY ORDERED I'hal.Respundenl“s length of probation stated in the 2009
Decision has been incréased from five (S) years to six (6) ycars.

I6. RLS Jondenl shaU (,omplctc thc P/gCt: Program (Condmm_ 5 of the 2009 Decision)-...

thhm six (6) months of the effective datc of this St]pulatco Setlem cm and Disciplinary Ordal

unlcss the Board ar its desxgmee agrees in writing to 2 latcr time for complehon
17. All other terms and condmons of the 2009 Decision contine to apply and will
oonunuc to appi ¥ unti] the tennmam on of the entire six (6) year probatjonary period. Respondent

is hereby bound by those other terms and conditions of Tthe 2009 Decision,

A.CCEPTANCE

I have carefully read the above Shpulated Scttlcmem and Disciplinary Order and have full y

chscussed it with my attorney, Georg g,e L. Mallory, Jr.. 1 uudexstand the stipulation and the effect
it will have. on my Physician's and Suweon s Certificate. 1 eutcr into Lhis Stipulated Settlement
and Disciplinary Ordes vohuntari) y lfnowmg]y and intelligently, agree to be bound_by the

Demsmn and Order of the Medical Boald odehfonucL

BROWNELL PAYNE, M.D.
Respondent

At
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|
|

| | approve ils form and content,

conditions and other matters contained 0 the above Stipulated settlement and Discl plinary Order,

I'have read und fuliy discussed with Respondent Brownel) Payne, M.D. the weimns and

DATED: ﬁ/zg/zom |

Affairs,

Daited: . / 01//5///0 |

LA20105 02699
Stipulalion.rtf

George 1CMAllory, Jr.,
Attorney for Respondent.

ENDORSEMENT ‘ o

The foregoing Stipulated Settflemenl and Disciplinary Order is hereby respectfully

Respectfully ‘Sl'lb}hitted‘, h

EDMUND G. Brown Jr.

Attorney General of California
TRINA L. SAUNDERS

Acling Supervising Deputy Atiomney
General

TANN. TRAN

Deputy Attorney General
Atiorneys for Complainan

submitied for consideration by the Medical Board of Galiforniz-of-the Departmen vf Coiwiie™ |
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STKTE OF CALIFORNIA !

Eumuy G, BRoh b © WEDIGAL BOARD OF GALIFORNA
Atomey General of Caltfornse

ROBEWT MCK v BEL) SAGLJLMENIO’ 2L 7S 2040
Supervising Deputy Atlomey General - tY'/I L "ff;/m o o BNALYS
Tan N TrAR . A
DLpuI) Atlomey General ' ‘
seate Bar No, 107775 : [ :
300 So. Spring Sireel, Suite 1702
Los Angeles, CA 90013
'Io]c;honc (213)£97-6793
FcL(,Slmllt_ (213) 497-9395
Atlorneys for Comp/amam '

BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFALRS
STATE OF CALIFORNIA

i)

1 26350

It the Matler of the Pelition Lo Revoke | Case No. D1-2006-1 74257
Probation Againsl, ’

BROWNELL PAYNE, M.D. .

5118 Showboat Lane A _ - PETITION TO REVOKE PROBATION
Culver City, CA 90230 :
Physician's and Swgeon's Certificate No. A

Respondent.

Complainani alleges:
PARTIES

1. .Linda ]\’_.‘Whi’m ey (Complainaﬁt‘) Brings this Pelition to Revolke Probation solely in
her official capacity as t"nc Executive Director. of the: Medical Board of Californis, Department of
Consumer Affairs, |

2. On or about October 25, }014 Lhe Medical Board 01 Cahfmma 1ssued Physu.mns ;1'1(5
Surgeon's Certificate number A 26350 to BROWNELL, PAYNE, M.D. (Respor ident). Tht

Physician's and Surgeon's Certificate was in effr:cl al all times relevant 1o the charges broughi

herein and will expire on August 31, 2010, unless renewed.

1

PETITION TO EEVOEE PROBATION
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3. In @ disuiphnary action entitted "in he Mater 07 Accusation 4 4_-anhi Browneil 4 '
,admg J\/‘ D.." Guse No. 96-2006-174257. the Medical Board of Califoriy issued o decision,
cf‘ﬁ:c:!.iv May 15, 2009 {the 2009 Dtswmn ), it which I’\espun'd'cnl’,S.th:-;iciun's and Sm'gsun‘s.
Cc:nif:';ca!c ‘\-\'as l'@\'éyiied However, the revocalion was stayed and I\LLpondLnl was placed on
probalion for a perivd of five (5)‘yc;.1rs with Qcﬂﬂin terms and condilions, A capy of the 2009
Decision iy clll.dbhbd as Ex h]bll A und is incorporaled by reference,

JURISDICTION

4.  This Peihion o Revoke Probation is broughl bcfarc the l\/ic:dica! Board of C"Jalifornia
S, T . L

(Bom d) LLDdCl Lhr, autnouly of thc 1 ol]owmg laws All. socuon Jd erences are Lo the Busmcss dlld
Professions Code {Code) unless o;henvise indicated.
- 5. Section 2227 of the Code provides that 2 licensee who-is found guilty under the

Medical Practice Acl may have his or her license revoked, suspended for a period not to exceed

| one year, placed on probation and required to pay the costs of probalion moniloring, or guch other

action taken in relation to discipline as the Division' deerns proper.

FIRST CAUSE TO REVOKE PROBATION

(Failure to Compl)‘ff PACE Program) ‘
6. Ad al] times after the effective date of Respondent’s probation, C@dition 16 of the
2009 Decisim.v states.in pertinent part:
“With.im 60 calendar days of the effective date uf this D_eﬁisiou, Responden s]iall ewoll in
a clinical traiming or @du cational program equivalent to the Physician Assessment and

Chnical Education (“PACE™) Program offered al ’Ehr-;'Univel'sit'y of California - San Diego

). . California Business and Professions Code section "0()7 as amended and effective
Januar y 1, 2008, provides that, unless otherwise expressly pr()\nd(,d the term “board™ 4s used in
the Stale Medical Practice Act (Cal. ‘Bus, & Prof. Code, section 2000, et.seq 1)1mans the
“Medica) Board of Cahfomm and references 1o the “Division of Wiedical Quality” and

“Division of Licensing” in the Act or any other provision of law shall be deemed o refer Lo the
Board.

Al

(5 0042



failed Lo malke full pdymems required to entoll in Thc. PACE program, thereby wo!atmg his

Schuol of Medicine (“Program”).
. Respondent shall comply with Program rccdnnmndutionis.-
" At the complelion of any addilional edvcationy) ar clinical training, Réspondcm
shall submit fo and pass an examination. The Prograny’s determination whetha or not
Respondent passed the examinglion or successful] y completed the Program shall he

binding.

{(cspondum \hall (,ompk,Le the Puwram nol Jater than one yean gﬁg Respondent's |

initial enrollment unless the Board or it; designee agrees in writing Lo a Jater tim_e for -
completion.

Failu;'e to participate in and complete succes'sfully al] phases of the clinical
training pro gram outlined above is a violation of prob.ati On. |

7. To date, Respondent has fcul ed 1o submit all documeénts needed by PACE and hus

probation. _
| SEC_OND CAUSE TO REVOKE PROBATION
{Failure to Comply: Practice MOnjlm')
8. At. all tirnes after the effective date of Ré‘spondmﬂ‘s ]51*01@&011. Condition 19 of the

: !
2009 Decision stales in pertinent part;

“Commc‘:ncirl,n within 60 calendardays of the effective daw of this Decision, and
conlinuing ﬂn oughout pr o‘mhtm Jbbp(mdem s praclice shill be monitored by the ‘
appraved m onitor. .

©

11 the monitor resigns or is no Jonyer available, respondent shall...submit o the

Pl T )T)(li\‘ TO KREVORE }’I\(Jlux I’ [Of\-‘—‘
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~violation are as Totows:

!

Buwd of 1 deagnes, for prior approval, the name and Guwilications of 4 |'<-:pi;1:éﬂ'|3ﬂl

monitar.. 7 respondent fuils w obain approval of u replacement monior within 60 days
rrf.thc rcsigmmun or unavailability c_:f' the monitor, r;:spon‘dc-n! shall be siis;wnded from the
praclice 0/1' mud'icibc': .umi]. o replacemnent monilor is up;:n’(nv_ud and prepared Loqaésume
imm.*;di ale monitoring responsibility. ..

9,

Respondent’s probation is subjecl 10 revocation because he failed 10 comply with -

Condition 19 of the 2009 Decision, referenced above, The facts und circumstances regarding this

A O G b5 Seplermber 2009, Fespident nformid the Bomnd ra B v iifff" '”
Futrel] -\-h-!o.ulci 'c\.CI ‘as ;'éslaonden[‘s praclice monitor,
B.  The Board then céﬁtactc& Dr. F utrell, who staled that h.c was unsure whether or nol
h"e would be abfc to E\.C.T as respondent’s practice monitor. Dr. Futrell also stated thal he would
contact the Board regarding his final decision after he read the.agreement, |
-C. On or about February 17,4 2010, 1'cspon;ién1t informed the Board that Dr. Futrell would
nof be his practice monitor. The Board then advised respondent that he had sixty (60)' days to
ﬁna ana thsr,ﬁracti ce monjlor,
-D. ~.To date, respondent has not found a réplacemcnl practice monitor, L.'hcréby {iiolaﬁng |
his probation. | |

THIRD CAUSETO REVOKE PROBATION -

(Failure Lo Comply. Non-Payment for Psychiatric Evaluatioﬁ) '
10. | At all times after the effective date of Respondent's prob Elh;OI’.l., Conditio-n 20 of the
2009 Decision stales in pertinent part: |
C“Within 60 déys of the effective 'détc of this Order Respondent shall undergo augd

complete u psychiatric evaluanen.. Respondent shall bear the costs of the psychiatic

Ty
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svaluation und any psycliulugica! thm'nﬁ-.g. L
11, Respondent™s 'prc'ibmiun 15 subject to revocation hgcaus’: he fuiled w co.mpl Y v.'.itl.w
Condition 20 of the 2009 Dscision. rcj'crencw_d a\bo.\fc. The facts and ti-rcurnsmmes
. revarding this ‘.‘i.u}erion au!,r.- as follows:
A A review by the Board's Probation Unit discovered that respondent hag com;ﬁlewd
und !o'ftssccl the ps;ycliiatric evaluation.
B.  However, lo date, Respondent has not palid sl d. cosls ussooi' aled \-i\-'itb the psychiatric

eviluation, thereby violaling his probation.
' L)

DISCIPLINE CONSIDERATIONS

12, To delenmine the degree of discipline, if any, to be impased on Respondent,

Caniplainant alle‘ges. that on or aboul April 5,1993 (the “1993" Deci sion), in a prior disciplinary

aclion entitled In the Matler of the Accusation Against Brownell H. Payne, M.D.. bef ore the
Medical Board of Califarnia, in Case No. D-3678, Respondeni's [icense w:as placed on five (»5}’
years probation with terms and conditions afler he was convicted of grand theft for submittin'g'
false/fraudulenl Mcdi~C_al claims for supervising the rendering of anesthesia services at two

medical clinics. The 1993 decision is new final and is incorporated by reference as if f\ﬁ)y set

forth.
1
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PRAYER

WHEREFORE, Complainunt request that o hearing be beld on th_ maters herein alleged,

and thal following the hearing, the Bourd jssue 2 decision:

1. Revoking the probation that wag granteg by the Boz.n‘d iy Case Oé,-'._)o()@-
174257 and imposing the dlbb]ph.ﬂdl y orde 1Lhdi was stayed, thereby revoling Physician’s and
Surgwns Certificate No. A 26350 issued to. Iecspond(,m
2. Forthe grounds stated, rcvol:ing or suspending his Physician’s and |
Surgeon's Ct:ﬁiﬁcatc; |

3. Revoking, su:,'pc,ndmg; or denying approvu of his authority to supervise

. physicians’ assistants. pursuant to-section 3527 of the- Code- SRR —— ~; T P

4, Ordcrmu him to pay the Medz cal Board of Cathrma the costs of
probation menitaring, if placed on pI‘OdeOﬂ and

5. Taking such other and further action as dee}p cﬂln ecessary ang proper.

DATED: August 12, 2010 va
_ : LD\JDA K WHIT]\IEY (
Executive Director .
Medical Board of Cal/ii"omia
Department of Constimer .Affairs

State of California
Complainant
LAZ010502699
pet revoke prob.rif
6
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